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[Sindh High Court]

Before Aqeel Ahmed Abbasi and Abdul Maalik Gaddi, JJ

Messrs HBL STOCK FUND through Trustee and others

Versus

ADDITIONAL COMMISSIONER INLAND REVENUE and others

C.P. No.1849 of 2016 and 2018 others and Suit No0.2181 of 2015 and 35 others,
decided on 21st July, 2020.

(a) Income Tax Ordinance (XLIX of 2001)---

----Ss.4B & 4---Constitution of Pakistan, Arts.72 & 25 & Fourth Sched.---Super tax
for rehabilitation of temporarily displaced persons---Tax to be levied by law only---
Nature of "super tax" and distinction of "super tax" from "fee"---Procedure with
respect to Money Bill---Bill not deemed to be a money bill---Specific purpose of tax
mentioned in the taxing provision---Petitioners impugned imposition of "super-tax"
via S.4B of the Income Tax Ordinance, 2001 on the ground, inter alia, that same was
not a "money bill" in terms of Art.73(3) of the Constitution, that said tax was
tantamount to double-taxation and that same suffered from various Constitutional
defects---Validity---Super tax imposed through S.4B of Income Tax Ordinance, 2001
was independent, separate and distinct from income tax charged under S.4 of Income
Tax Ordinance, 2001 and had been imposed on a particular class of persons---
Legislature was competent to choose a particular class of persons for purposes of
charging tax at rates as may be specified without discrimination within same class of
persons---Classification created by impugned provision was not unreasonable and did
not create any discrimination within the said classification---Nature of super tax was
not confiscatory in nature---Said super tax did not possess characteristics of "fee" as
there as not element of quid pro quo---High Court observed that impugned super tax
did not amount to double-taxation nor offended Art.25 of the Constitution and that
Legislative competence under Art.73 of the Constitution existed to impose the same---
Constitutional petitions were dismissed.

Mumtaz Hussain Khan v. Additional Commissioner 2016 PTD 1667; Igbal Zafar
Jhagra v. Federation of Pakistan 2014 SCMR 220; Shakeel Ahmed v. Federation of
Pakistan 2016 PTD 577; Sohail Jute Mills Ltd. and others v. Federation of Pakistan
PLD 1991 SC 329; Workers Welfare Funds v. East Pakistan Chrome PLD 2017 SC 28;
Federation of Pakistan v. Durrani Ceramics 2014 SCMR 1630; Collector of Customs
v. Sheikh Spinning Mills 1999 SCMR 1402; Sheikh Muhammad Ismail v. Chief
Cotton Inspector PLD 1966 SC 388; Pakcom Limited v. Federation of Pakistan PLD
2011 SC 44; Flying Cement Co. v. Federation of Pakistan PLD 2016 Lah. 35; Shell
Pakistan Limited v. Capital Development Authority PLD 2015 Isl. 36; Builders
Association of India Union of India 129 (2007) DLT 578; Fatima Enterprises v.
Federation of Pakistan 1999 MLD 2889; Cocacola Beverages Pakistan v. City District
Government 2014 CLC 1135; Sindh High Court Bar Association and another v.
Federation of Pakistan PLD 2009 SC 879; Mir Muhammad Idris v. Federation of
Pakistan PLD 2011 SC 213; Federation of Pakistan v. Durrani Ceramics PLD 2015 SC
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354; Federation of Pakistan v. Durrani Ceramics 2015 SCMR 354; Shahtaj Sugar
Mills v. Province of Punjab 1998 CLC 1912; Syed Nasir Ali v. Pakistan 2010 PTD
1924; Salim Raza v. Federation of Pakistan 2012 PTD 302; Inam-ur-Rehman v.
Federation of Pakistan 1992 SCMR 563; Haji Farmanullah v. Latif-ur-Rehman 2015
SCMR 1708; Muhammad Amin v. Muhammad Yasin 2002 CLC 231; The Secretary,
Government of Madras v. Zenith Lamp and Electrical Ltd. AIR 1973 SC 724,
Chairman, Federal Board of Revenue v. Al-Technique Corporation of Pakistan Ltd.
PLD 2017 SC 99; Shafiquddin v. Federation of Pakistan 2018 CLC 1088; Member
Board of Revenue/Chief Settlement Commissioner, Punjab, Lahore v. Abdul Majeed
PLD 2015 SC 166; D.G. Khan Cement Company Ltd. and another v. Federation of
Pakistan and others ICA No. 134758 of 2018; Elahi Cotton Mills Ltd. v. Federation of
Pakistan PLD 1997 SC 582; Fauji Foundation v. Central Board of Revenue and others
1987 MLD 106; Lotte Pakistan PTA Ltd. v. Federation of Pakistan and 4 others 2011
PTD 2229; Imran Ahmed v. Federation of Pakistan through Ministry of Law and 3
others 2014 PTD 225 and Pakistan Industrial Development Corporation v. Pakistan
through the Secretary, Ministry of Finance 1992 SCMR 891 ref.

Shahbaz Garment (Pvt.) Ltd. and others v. Pakistan through Secretary Ministry of
Finance, Revenue Division, Islamabad and others 2013 PTD 969; Chamber 21st
Century Dictionary (Revised Edition); Pakistan Industrial Development Corporation
v. Pakistan (PICD) 1992 SCMR 891 and Anoud Power Generation Limited and others
v. Federation of Pakistan and others PLD 2001 SC 340 rel.

(b) Constitution of Pakistan---

----Arts.73, 25 & Fourth Sched.----Adjudication on challenge to vires of fiscal
statutory enactment---Power of Legislature to impose tax---Imposition of tax twice on
a subject-matter---Striking down a statutory provision---Scope---Test to examine vires
of any enactment, particularly imposition, abolition, remission, alteration or
regulation of any tax through Finance Act as a "Money Bill" under Art.73 of the
Constitution was to see whether there existed Legislative competence to impose such
tax in terms of Federal Legislative List provided under Fourth Sched. to the
Constitution---Furthermore it had to be seen whether such imposition violated
Fundamental Rights and whether such imposition was discriminatory and/or based on
unreasonable classification---Impugned Legislation, if established that the same did
not suffer from said Constitutional defects, then High Court ought not to interfere
with Sovereign Right of Legislature mandated under the Constitution to impose taxes
while creating common burden to generate revenue to be used for general purpose---
In absence of any prohibition or restriction under Entry 47 of Federal Legislative List
of the Fourth Sched. to the Constitution, more than one tax could be imposed on
income of a person, however, same must be done in clear and unambiguous language.

(¢) Taxation---

----Principles---"Tax" and "Fee"---Distinction---Scope---Quid pro quo was an
essential ingredient which brought a levy within the definition of term 'fee'---Fee
could be regarded as a charge or payment for a service rendered by government to its
payer---Utilization of a service available with Government against a charge of money
would make said charges to be paid, "fee"---Charge of money by Government, if the
same was not against a service provided by Government, then such levy could not be
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termed as "fee"---"Fee" could not be regarded as a general levy as same was meant for
those who wanted to avail benefit of service(s) provided by the Government---In case
of imposition of parking fee, parks fee, tuition fee, registration fee, license fee etc.,
direct beneficiary of such payment was the person who paid it and got reciprocated,
though not in exact terms, the benefit out of such payment---"Tax" was not co-related
to a particular service to be provided by Government to taxpayers and was in fact is a
compulsory exaction of money by public authority for public purposes enforceable by
law and was not a payment for service rendered.

Shahbaz Garment (Pvt.) Ltd. and others v. Pakistan through Secretary Ministry of
Finance, Revenue Division, Islamabad and others 2013 PTD 969; Chamber 21st
Century Dictionary (Revised Edition); Black's Law Dictionary (Sixth Edition);
Wharton's Law Lexicon Dictionary (Fifteenth Edition); Judicial Dictionary 13th
Edition KJ Aiyar; Legal Terms and Phrases 2006 Edition by M. Ilyas Khan; Supreme
Court on Words and Phrases by Justice M.L. Singhal; Legal Terms and Phrases 2006
Edition by M. Ilyas Khan; Wharton's Law Lexicon Dictionary (Fifteenth Edition);
Judicial Dictionary 13th Edition KJ Aiyar; Collector of Customs v. Sheikh Spinning
Mills 1999 SCMR 1402; Pakistan Burmah Sheel Ltd. v. Federation of Pakistan 1998
PTD 1804; Pakistan Flour Mills Association v. Government of Sindh 2003 SCMR 162
and Messrs Mutual Funds Association of Pakistan (MUFAB) v. Federation of Pakistan
2010 PLC 306 rel.

(d) Constitution of Pakistan---

----Arts.73, 25 & Fourth Sched.---Taxation---Legislative competence to impose
taxation---Judicial review of fiscal enactments---Principles enumerated.

Following are the Principles pertaining to judicial review of fiscal enactments;

(i) That in view of wide variety of diverse economic criteria, which are to be
considered for the formulation of a fiscal policy, Legislature enjoys a wide
latitude in the matter of selection of persons, subject-matter, events etc. for
taxation. But with all this latitude certain irreducible desiderata of equality
shall govern classification for differential treatment in taxation law as well.

(i1) That Courts while interpreting laws relating to economic activities view the
same with greater latitude than the laws relating to civil rights such as freedom
of speech, religion etc., keeping in view the complexity of economic problems
which do not admit of solution through any doctrinaire or strait jacket formula
as pointed out by Holmes, J. in one of his judgments.

(i11) That Frankfurter J., in Morey v. Doud (1957) U.S. 457 has remarked that "in
the utilities, tax and economic regulation cases, there are good reasons for
judicial self-restraint if not judicial deference to the legislative judgment".

(iv) That while interpreting Constitutional provisions Court should keep in mind,
social setting of the country, growing requirements of the society/nation,
burning problems of the day and the complex issues facing the people, which
the Legislature in its wisdom through legislation seeks to solve. The judicial
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approach should be dynamic rather than static, pragmatic and not pedantic and
elastic rather than rigid.

(v) That the law should be saved rather than be destroyed and the Court must lean
in favour of upholding the constitutionality of a legislation keeping in view
that the rule of Constitutional interpretation is that there is a presumption in
favour of the constitutionality of the legislative enactments unless ex facie it is
violative of Constitutional provision.

(vi) That what is not "income under the Income Tax Act can be made "income" by
Finance Act. An exemption granted by the Income Tax Act can be withdrawn
by the Finance Act or the efficacy of that exemption may be reduced by the
imposition of a new charge, of course, subject to Constitutional limitations.

(vii) That the taxing power is unlimited as long as it does not amount to
confiscation and that the Legislature does not have the power to tax to the
point of confiscation.

(viii) That income-tax is a tax on a person in relation to his income. It is a tax
imposed upon a person (natural or juristic) in relation to his income.

(ix) That there is a clear distinction between the subject-matter of a tax and the
standard by which the amount of tax is measured keeping in view the practical
difficulties, which are encountered by the Revenue to locate the persons and to
collect the tax due in certain trades, if the Legislature in its wisdom thought
that it would facilitate the collection of tax due from specified traders on a
presumptive basis, the same is not violative of the Fundamental Right relating
to equality.

(x) Tax is compulsory exaction of money by public authority for public purposes
enforceable by law. In contrast, a fee is a sort of consideration for the services
rendered, which necessitate that there should be an element of quid pro quo.
Therefore co-relationship must exist between the fee charged and services
rendered against it, like parking fee. It is, however, not necessary those
services mathematically are proportionate or equal with the benefit to the
person charged. At the same time it may not be excessively disproportionate.

(x1) Tax is imposed for public purposes and is not, and need not, be supported by
any consideration of service rendered in return, a fee is levied essentially for
services rendered and as such there is an element of quid pro quo between the
person who pays the fee and the public authority which imposes it.

(xi1) The second characteristic of tax is that it is an imposition made for public
purpose without reference to any special benefit to be conferred on the payer
of the tax. On the other hand a fee is generally defined to be a charge for
special service rendered to individuals by some governmental agency.

(xiii) Tax is a common burden and the only return which the tax-payer gets is
participation in the common benefits of the state. Fees, on the other hand, are
payments primarily in the public interest, but for some special service rendered
or some special work done for the benefit of those from whom the payments

https://www.pakistanlawsite.com/Login/PrintCaseLaw?caseName=2020K6032

4/40



9/12/23, 6:38 AM 2020 P T D 1742

are demanded. Thus, in fees, there is always an element of quid pro quo which
is absent in a tax.

(xiv) The distinction between "tax" and "fee" lies primarily in the fact that a tax is
levied as a part of common burden while a fee is paid for a special benefit or
privilege.

(xv) No doubt both tax and fee are compulsory exactions, but the difference
between the two lies in the fact that the tax is not correlated to a particular
service rendered but is intended to meet the expenses of the Government and a
fee is meant to compensate the Government for expenses incurred in rendering
services to the person from whom fee is collected.

(xvi) The expression "Money Bill" has been defined by clause (2) of Article 73 of
the Constitution and paragraph (a) thereof indicates that a Bill dealing with the
imposition, abolition, remission, alteration or regulation of any "tax" would
fall within the purview of the said definition.

Messrs Mutual Funds Association of Pakistan (MUFAB) v. Federation of Pakistan
2010 PLC 306 rel.

(e) Interpretation of statutes---

----Interpretation of fiscal statutes---Imposition of tax liability via statutory
enactments---Principles of construction---For interpretation of taxing statute, charging
provision was the most relevant provision to determine scope and intent of an
enactment, as there was no scope for any intendment or for drawing inference, while
interpreting charging provisions of taxing statute.

Naveed A. Andrabi, Anwar Kashif Mumtaz, Khalid Javed Khan, Mansoor-ul-Arfin,
Rashid Anwar, Abid H. Shaban, Arshad Siraj, Hyder Ali Khan, Ali Aziz along with
Sami-ur-Rehman, Pooja Kalpana, Munawar Hussain, Jawaid Farooqi, Lubna Pervez,
Qazi Umair Ali, Shafqat Zaman, Ovais Ali Shah, Kashif Hanif, Ali Almani, Jam
Zeeshan Ali, Igbal Salman Pasha, Mushtaq Hussain Kazi, Atir Aqeel Ansari, Mariam
Riaz, Taimoor Ahmed Qureshi, Taimoor Ali Mirza, A. Rahim Lakhani, A. Jabbar
Mallah, Atta Muhammad Qureshi, Shahzad Rahim, Faiz Durrani, Samiya F. Durrani,
Emadul Hassan, Gazain Zafar Magsi, Zain A. Jatoi, Zeeshan Merchant, Faraz
Merchant, Muhammad Aleem, S. Ahsan Ali Shah, Fazle Rabbi, Khawaja Aizaz
Hassan, Aijaz A. Zahid, [jaz Ahmed, Rabia Khan, Muhammad Ramzan, Mansoor
Usman Awan, Suffiyan Zaman, Ajmal Khan, Darvesh K. Mandhan, S. Mohsin Alj,
Arshad Shehzad, Imran Igbal Khan, Waleed ur Rehman Khanzada, Shafqat Zaman,
Sattar Muhammad, Dilkhurram Shaheen, Adnan Ahmed, Fasih-uz-Zaman, Mukesh G.
Karara, Ghulam Hyder Shaikh, Irfan Ali, Ameen M. Bandukda, Kashan Ahmed and
Ghulam Nabi Shar for Petitioners/Plaintiffs.

Amjad Jawaid Hashmi, Ameer Bakhsh Metlo, Dr. Shahnawaz Memon, Kashif
Nazeer, Muhammad Bilal Bhatti, Khalid Mehmood Rajpar, S. Asif Ali, S. Mohsin
Imam, Masooda Ssiraj, Muhammad Aqeel Qureshi, M. Taseer Khan, Atif Awan,
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Afsheen Aman, Irfan Mir Halepota, Z.A. Khan Jalbani, Sarfaraz Khan for the
Respondents/Defendants.

Muhammad Ameenullah Siddiqui, Asstt. Attorney General.
Dates of hearing: 11th, 25th November, 2019 and 6th July, 2020.
JUDGMENT

Above captioned petitions have been filed to challenge the imposition of super tax
by inserting Section 4B Division IIA of Part I of the First Schedule of the Income Tax
Ordinance, 2001, through Section 9(2) of the Finance Act, 2015, introduced through
Money Bill under Article 73(2) of the Constitution of Islamic Republic of Pakistan,
1973, for being ultra-vires to the Constitution. Section 4B Division ITA of Part I of the
First Schedule of the Income Tax Ordinance, 2001, which reads as follows:-

"4B. Super tax for rehabilitation of temporarily displaced persons.-

(I) A super tax shall be imposed for rehabilitation of temporarily displaced
persons, for tax year 2015, at the rates specified in Division ITA of Part I of the
First Schedule, on income of every person specified in the said Division.

(2) For the purposes of this section, "income" shall be the sum of the following:-
(1) profit on debt, dividend, capital gains, brokerage and commission;
(i1) taxable income under section (9) of this Ordinance, if not included in clause (i);

(i11) imputable income as defined in clause (28A) of section 2 excluding amounts
specified in clause (i); and

(iv) income computed under Fourth, Fifth, Seventh and Eighth Schedules.

(3) The super tax payable under subsection (1) shall be paid, collected and
deposited on the date and in the manner as specified in subsection (1) of
section 137 and all provisions of Chapter X of the Ordinance shall apply.

(4) Where the super tax is not paid by a person liable to pay it, the Commissioner
shall by an order in writing, determine the super tax payable, and shall serve
upon the person, a notice of demand specifying the super tax payable and
within the time specified under section 137 of the Ordinance.

(5) Where the super tax is not paid by a person liable to pay it, the Commissioner
shall recover the super tax payable under subsection (1) and the provisions of
Part IV, X, XI and XII of Chapter X and Part I of Chapter XI of the Ordinance
shall, so far as may be, apply to the collection of super tax as these apply to the
collection of tax under the Ordinance.

(6) The Board may, by notification in the official Gazette, make rules for carrying
out the purposes of this section.

"Division ITA"
RATES OF SUPER TAX

PERSON RATE OF SUPER TAX
Banking Company 4% of the income
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Person, other than a banking Company, 3% of the income
having income equal to or Exceeding
Rs.500 million

2. In addition to challenging the vires, petitioners have also challenged various
notices issued under Section 122(5A) of the Income Tax Ordinance, 2001, by the Tax
Authorities, by raising other ground as well. However, almost in all these petitions,
the proposed addition under Section 4B of the Income Tax Ordinance, 2001, has been
the common ground of challenge, therefore, all the learned counsel for the petitioners
were directed to make their submissions in support of their challenge to the legislative
competence to impose super tax under Section 4B of the Income Tax Ordinance,
2001, through Section 9(2) of the Finance Act, 2015, along with Money Bill in terms
of Article 73(2) of the Constitution of Islamic of Pakistan, 1973. Since large number
of Advocates shown appearance and argued their case on behalf of the petitioners,
however, their submissions can be summarized in the following terms:-

3. Learned counsel for the petitioners have mainly argued that the impugned levy
has been introduced for specific purpose i.e. Rehabilitation of Temporarily Displaced
Persons, whereas, it is not meant for the purpose of general revenue and therefore, is
not a common burden, hence does not fall within definition of tax. According to
learned counsel, since super tax does not qualify to be a tax, therefore, could not have
been introduced through Finance Act under Article 173(2) of the Constitution.
Learned counsel for the petitioners have argued that test to examine as to whether a
levy is a tax or otherwise two basic conditions are to be collaterally met, firstly the
levy has to be a compulsory exaction, and secondly, the purpose of levy should not be
a specific, rather it should be contribution to the general revenue. It has been argued
that in terms of Entry 47 of the 4th Schedule to the Constitution of Islamic Republic
of Pakistan, 1973, income tax can be imposed, the proceeds whereof are meant to go
into general revenue. However, per learned counsel, super tax is a levy for a specific
purpose i.e. Rehabilitation of the Temporarily Displaced Persons, whereas, income tax
by its nature is not meant for any particular purpose rather it is meant for the
contribution into general revenue i.e. being part of the common burden. Therefore,
according to learned counsel, super tax could not be introduced pursuant to Entry 47
of the fourth schedule to the Constitution of Islamic Republic of Pakistan, 1973.
While referring to Entry 54 of the fourth schedule to the Constitution, it has been
contended by the learned counsel for the petitioners that the above entry authorizes
the legislation to impose a fee, however, a fee can be imposed if an element of quid
pro quo is present against the services provided, whereas, in the instant case,
according to petitioners, there is no element of providing services to the persons, who
are charged to pay super tax under Section 4B of the Income Tax Ordinance, 2001.
Moreover, if the subject levy is treated as fee then it would not have been imposed
through Finance Act under Article 73(2) of the Constitution of Islamic Republic of
Pakistan, 1973. According to learned counsel for petitioners, that the very language of
the charging provision while imposing super tax under Section 4B of the Income Tax
Ordinance, 2001, through Finance Act, 2015, shows that it is a social welfare
legislation covered under Entry 25 of the concurrent list of the Constitution of Islamic
Republic of Pakistan, 1973 and such levy has been imposed for the Rehabilitation of
Temporarily Displaced Persons for tax year 2015, however, according to learned
counsel, after 18th amendment to the Constitution of Islamic Republic of Pakistan,
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1973, the concurrent list was omitted, therefore, no Federal Legislation can be made
in respect of social welfare by the Federation, except having recourse to Article
144(1) of the Constitution of Islamic of Pakistan, 1973. It has been further contended
that in view of Article 142(c) of the Constitution there are only three subject matter
upon which both the Provincial Assembly and Majlis-e-Shoora have simultaneous
power to make laws, the same being (i) Criminal Laws, (ii) Criminal procedure, and
(iii) Evidence, whereas, social welfare law is an exclusive domain of the Provincial
Assembly after 18th amendment to the Constitution.

4. Without prejudice to hereinabove submissions, it has been further contended by
the learned counsel for petitioners that imposition of super tax under Section 4B of
the Income Tax Ordinance, 2001, through Finance Act, 2015 along with Money Bill is
a colourable legislation, therefore, illegal, void, ab-initio as the Federation is not
competent to enact any law relating to social welfare after 18th amendment to the
Constitution. In addition to hereinabove submissions relating to the legislative
competence of the Federation in the instant case, reference to Finance Minister's
Speech while introducing Finance Bill for 2015-16 in the National Assembly relating
to imposition of Section 4B of the Income Tax Ordinance, 2001, and Circular No.02
of 2015 issued by the FBR has been made, whereas, the relevant extract of the budget
speech has also been provided, which reads as under:-

"Extract of the Budget speech of the Finance Minister of Pakistan while
introducing Finance Bill 2015-16 in the National Assembly of Pakistan.

Revenue Measures

3. I will not give a brief summary of the Revenue measures proposed in the budget:
a.

b.

C.

k. Revenue for Rehabilitation of Temporarily Displaced Persons:

The terrorism and counter-terrorism efforts have resulted in displacement of
hundreds of thousands of people of FATA and Khyber Pakhtunkhwa from their
homes. The vulnerable sections of the population, women, children, elderly
and sick have suffered the most. The host communities have also taken a toll.
The cost of rehabilitation of these displaced persons has been estimated at 80
billion rupees. These direct affectees of the war on terror deserve the full
support and facilitation of the Nation. To meet enhanced revenue needs for the
rehabilitation of Temporarily Displaced Persons in a dignified and befitting
manner, it is proposed to levy a one-time tax on the affluent and rich
individuals, association of persons and companies earning income above
Rs.500 million in tax year 2015 at a rate of 4% of income for banking
companies and 3% of income for all others. It is expected that the provinces
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will also contribute their due share in this national cause and the entire receipts
from this source shall be utilized for rehabilitation of TDPs."

C) Federal Board of Revenue (FBR) issued Circular No.2 of 2015 in which the
FBR clearly stated while explaining the amendments brought about in Income
Tax Ordinance, 2001 vide Finance Act, 2015 that Super Tax for Rehabilitation
of Temporarily Displaced Persons that:

'"Through Finance Act, 2015 a new section 4B has been introduced in the Ordinance
according to which super tax has been imposed for tax year 2015."

Moreover, super tax is a one time levy on income as defined in section 4B for tax
year 2015. Since super tax is payable for tax year 2015.

Few facts emerge from the above paragraph of the Speech of the Finance Minister, the
section 4B and the FBR Circular Number 2 of 2015:

1) This was to be a ONE TIME LEVY ie for Tax Year 2015 (FM speech, section
4B, FBR Circular 2 of 2015)

2) The levy was for a specific purpose viz. "needs for the rehabilitation of
Temporarily Disposal Persons" (FM Speech)

3) Further "the entire receipts from this source shall be utilized for rehabilitation of
TDP." (FM Speech)"

5. In addition to hereinabove submissions made by the learned counsel for the
petitioners, the summary of the written synopsis of arguments along with gist of case
laws relied upon by the learned counsel for the petitioners and plaintiffs in Suits can
be summarized in the following terms:-

® Under section 4-B Super tax has been imposed on the income of persons i.e.
taxpayers which are mentioned in Division IIA of Part 1 of the First Schedule.
In other words, section 4-B by itself is a charging section; for this attention is
invited to the case of Mumtaz Hussain Khan v. Additional Commissioner
(2016 PTD 1667 (PARA 10) (Annex A), which holds at p.1674 of the said law
report that the section imposing super tax, is a charging section.

® In Igbal Zafar Jhagra v. Federation of Pakistan (2014 SCMR 220) S & BB
(Annex - B), it was held that in matters of fiscal laws there can only be one
charging section. The charging section in the 2001 Ordinance is section 4 of
the said statute. It is respectfully submitted that on this count along section 4-B

is ultra vires, the law, Constitution and the very charging section i.e. section 4
of the 2001 Ordinance.

® In Igbal Zafar Jhagra's case (supra) section 3(8) of the Sales Tax Act, 1990 was
struck down on the ground that no extra/additional tax can be charged over and
above the tax imposed under the charging section i.e. section 3(1).
Subsequently, section 3(8) was re-enacted, which was challenged in the case of
Shakeel Ahmed v. Federation of Pakistan (2016 PTD 577) at para 4 & p.581A
(Annex C), the ground that when Section 3(8) of the Sales Tax Act, 1990, was
stuck down, enactment of a similar provision i.e. the new Section 3(8)
amounted to nullifying the judgment of the Supreme Court. This Honourable
Court was pleased to observe to the effect that the newly inserted section 3(8)
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did not impose an additional tax, over and above the tax fixed under section
3(1) i.e. 17%, rather the effect of section 3(8) was only to charge sales tax
from CNG stations at one stage (instead of two). In other words, after the
judgment of Igbal Zafar Jhagra, an additional/extra tax is no longer permissible
in law.

® Historically, in name and also in substance 'Super Tax' is an additional income

tax (see section 55 of the Income Tax Act, 1922). In this regard attention is
invited to the following judgments:

- Pakistan Industrial Development Corporation v. Pakistan (1992 SCMR 891 (pp.

909, 910) (Annex: D)

- Anup Prabha Bai v. CIT (1962) 44 ITR 237 (pp. 240-241) (Annex. E).
® In Sohail Jute Mills Ltd. and others v. Federation of Pakistan (PLD 1991 SC

329) (Annex F), the levy of iqra surcharge by the Federal Government on
imported goods was challenged. The august Supreme Court found that since
iqra surcharge was an additional customs duty imposed on the existing
customs duty, it fell within the purview of entry 43 of the 4th Schedule of the
Constitution; hence found to be legal. The principle held in the Sohail Jute
Mills further confirms that the super tax is an additional income tax. The
Sohail Jute Mills case does not deal with the proposition that there can or
cannot be an extra charging section. The said judgment is only an authority for
the proposition that iqra surcharge was an additional custody duty.

® The Federal Legislative List, contained in the 4th Schedule to the Constitution

consists of entries 43 to 53 pertaining to 'taxes', whereas entry 54 is in relation
to 'fee'. Super tax is nothing but an additional income tax, which can only fall
within entry 47 of the Federal Legislative List.

® [t is respectfully submitted that it is clear from the language of section 4B that

the impugned super tax is legislated for a specific purpose i.e. rehabilitation of
temporarily displaced persons. In other words, the impugned levy is not meant
for the purposes of general revenue. Attention is invited to a recent judgment
of the Apex Court in the case of Workers Welfare Funds v. East Pakistan
Chrome (PLD 2017 SC 28 (a) & (i), at pp 45A and 51(P) (Annex. G), wherein
it was held that a 'tax' is basically a compulsory exaction of monies by public
authorities, to be utilized for public purposes, whereas 'fee' is for a specific
purpose and possess element of quid pro quo. However, the distinguishing
feature of 'tax' is that it imposes a common burden for raising revenue for a
general as opposed to a specific purpose. Most pertinently, in para 22 at page
51, it was further held that if a levy is not a tax, the same cannot be introduced
through a money bill. Since the said para 22 is most important, for
convenience the relevant excerpt is underscored as follows:

"We would like to point out at this juncture that the word 'finance' used in Finance

Act undoubtedly is a term having a wide connotation, encompassing tax.
However not everything that pertains to finance would necessarily be related to
tax. Therefore, merely inserting amendments, albeit relating to finance but
which have no nexus to tax, in a Finance Act does not mean that such Act is a
Money Bill as defined in Article 73(2) of the Constitution. The tendency to tag
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all matters pertaining to finance with tax matters (in the true sense of the word)
in Finance Acts must be discouraged, for it allows the legislature to pass laws
as Money Bills by bypassing the regular legislative procedure under Article 70
of the Constitution by resorting to Article 73 thereof which must only be done
in exceptional circumstances as and when permitted by the Constitution. The
special legislative procedure is an exception and should be construed strictly
and its operation restricted. Therefore, we are of the candid view that since the
amendments relating to the subject contributions/ payments do not fall within
the parameters of Article 73(2) of the Constitution, the impugned amendments
in the respective Finance Acts are declared to be unlawful and ultra vires the
Constitution."

® On the point that Tax is imposed as a common burden for raising revenue for
general purposes, as opposed to specific purposes, whereas Fee is for a specific
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purpose and possesses element of quid pro quo, attention is invited to the
following judgments:-

- Federation of Pakistan v. Durrani Ceramics (2014 SCMR 1630 (a) and (b), at pp.
1634 to 1645) (Annex. H).

- Collector of Customs v. Sheikh Spinning Mills (1999 SCMR 1402 (a), pp. 1414,
1417 and 1418) (Annex. "I")

- Sheikh Muhammad Ismail v. Chief Cotton Inspector (PLD 1966 SC 388, at p.
440) (Annex. J)

- Pakcom Limited v. Federation of Pakistan (PLD 2011 SC 44(i) Annex: K)

- Flying Cement Co. v. Federation of Pakistan (PLD 2016 Lah. 35(d), p. 601 and
para 40 at p. 61 (Annex: L)

- Shell Pakistan Limited v. Capital Development Authority (PLD 2015 Isl. 36 (g)
(Annexure "M")

- Builders Association of India v. Union of India (129 (2007) DLT 578 (Annex: N)
- Fatima Enterprises v. Federation of Pakistan (1999 MLD 2889(C) Annexure "O")

- Cocacola Beverages Pakistan v. City District Government (2014 CLC 1135(a)(b)
(Annexure "P").

® Furthermore, on the point that provisions in Finance Act, which are not tax, are
void, as they cannot be made part of money bill, attention is invited to the
following:

- Federation of Pakistan v. Durrani Ceramics (2014 SCMR 1630 (a) and (b), at pp.
1634 to 1645) (Annex. H).

- Sindh High Court Bar Association and another v. Federation of Pakistan (PLD
2009 SC 879 (pp. 896, 897, 112, 113) (Annex: Q)

- Mir Muhammad Idris v. Federation of Pakistan (PLD 2011 SC 213(a)(Annex: R)
- Federation of Pakistan v. Durrani Ceramics (PLD 2015 SC 354 Annexure "S")

® The impugned levy is not a fee as it lacks the prerequisite of quid pro quo. It is
an admitted fact that no services are being rendered to the plaintiffs/payer of
super tax.

® Without prejudice to the above, even if the impugned levy is construed as fee,
again it is not a tax, therefore, the same cannot be introduced through money
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bill. On the point that fee cannot be introduced through a money bill, attention
is invited to the following:

- Federation of Pakistan v. Durrani Ceramics (2014 SCM 1630[A] at P.1657[N]&
[O], Annexure "H")

- Federation of Pakistan v. Durrani Ceramics (PLD 2015 SC 354[A](Annexure "S")

- Flying Cement Co. v. Federation of Pakistan (PLD 2016 Lah. 35(d), p. 601 and
para 40 at p. 61 (Annex: L)

- Fatima Enterprises v. Federation of Pakistan (1999 MLD 2889(C) Annexure "O")

® [n the cases of Durrani Ceramics (supra), GIDC Act, 2011 was challenged as
unconstitutional on the ground that it did not fall within the definition of
money bill. The Supreme Court concluded that the imposition was not a tax
but a fee. Accordingly, it could not have been imposed through a money bill,
and on this ground the GIDC Act, 2011 was struck down.

® In Sheikh Spinning Mills (1999 SCMR 1402), the Honourable Supreme Court
struck down the imposition of pre-shipment inspection service charge under
the Customs Act, 1969 as unconstitutional, on the ground that it was neither
tax nor fee, therefore, was beyond the Federal Legislative Powers. It was also
observed that the impugned service charge was not a fee, as it was meant for
the benefit of only two companies, and not for the advantage of the
payers/importers on which it was imposed.

® After the 18th Amendment, all the residuary legislative powers vest with the
Provincial Legislature. Without prejudice to the arguments mentioned in paras
above, the impugned levy being a 'cess' can only be legislated by the
Provincial Legislature. In the case of Shahtaj Sugar Mills v. Province of
Punjab (1998 CLC 1912) which was affirmed by the Supreme Court in Shahta]
Sugar Mills v. Province of Punjab (1998 SCMR 2492) Annexure T, it was held
at Page 2501 that the Sugarcane Development Cess being levied for a specific
purpose was not covered under the Federal or Concurrent Legislative Lists,
hence the same (i.e. the cess) was within legislative power of the Provincial
Legislature.

® A bare reading of section 4B read with Division IIA of Part I to the First
Schedule would reveal that the said super tax is only imposable on two types
of taxpayers i.e. firstly banking companies and secondly, persons, other than
banking companies, who have an income equal to or over Rs.500 million (i.e.
Rs.50 Crores).

® [t is respectfully submitted that the said super tax is meant for the rehabilitation
of temporarily displaced persons. The obligation, if any, to contribute towards
the rehabilitation of temporarily displaced persons in on every Pakistani. Any
person who would earn Rs.1 or Rs.49.99 crores would equally be under any
obligation to provide for and contribute his/her/its share, as a Pakistani, to the
rehabilitation of temporarily displaced persons, as any person or entity which
is a banking company or earns more than Rs.50 crores. Why only extend the
impugned tax to Companies mentioned in the impugned law, is nothing but
hostile discrimination and arbitrary. In fact for Banking Companies there is no
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threshold. Therefore, the impugned super tax militates against Article 25 of the
Constitution, as there is no rational basis to exclude persons other than the
ones which are mentioned in the said Division ITA of Part-I to the First
Schedule of the 2001 Ordinance from the ambit of super tax. In this regard
reliance is placed upon the following judgments:

- Syed Nasir Ali v. Pakistan (2010 PTD 1924, at pp. 1958, 1959 and 1960

(Annexure "U")

- Salim Raza v. Federation of Pakistan (2012 PTD 302, at pp. 305[B] and 308[E]

Annexure "V"

- Inam-ur-Rehman v. Federation of Pakistan (1992 SCMR 563[B] Annexure "W")
® The judgment in Syed Nasir Ali (supra) is only an authority for the purposes of

striking down law on the touchstone of hostile discrimination. The said
judgment does not deal with the validity of the levy on the ground of being
earmarked for a specific purpose and whether the same could be legislated
through a money bill.

® [cave to appeal has been granted in the case of Syed Nasir Ali (supra), however,

it is a settled principle of law that a leave granting order is not a binding
precedent:

- Haji Farmanullah v. Latif-ur-Rehman (2015 SCMR 1708[C] Annexure X)
- Muhammad Amin v. Muhammad Yasin (2002 CLC 231 [D] Annexure Y).

® Most importantly, the feudals, who derive agricultural income are exempt from

income tax under section 41 of the 2001 Ordinance read with entry 47 of Part I
to the Fourth Schedule of the Constitution. The said powers, who derive
agricultural income are also under an obligation to contribute towards
rehabilitation of temporarily displaced persons of Pakistan. Admittedly, super
tax is not payable by persons deriving agricultural income. Therefore, the said
super tax is discriminatory in terms of Article 25 of the Constitution and is
liable to be struck down. Even the learned Finance Minister in his speech
reported in The News dated 13.01.2015 has confirmed that the impugned
burden of tax shall be borne by only 200 companies out of many taxpayers.
The discrimination thus is hostile and without any objective criteria. Copies of
the newspapers are already attached to the plaints.

® The arguments of the respondents that the impugned levy in any event goes to

the General Revenue / Federal Consolidated Fund, is of no consequence. In
fact a similar argument was raised in the Durrani Ceramics case (2016 SCMR
1630, in para 11 at P.1642) (Annexure H) that despite GIDC have not been
statutorily expressed to be for a specific purpose, found its way to the General
Revenue / Federal Consolidated Fund, hence the same was a tax and could be
imposed through a Money Bill. This argument was rejected by the Supreme
Court in para 18 at pp 1644 and 1645 of the Durrani case. For this Supreme
Court in the case of The Secretary, Government of Madras v. Zenith Lamp and
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Electrical Ltd. AIR 1973 SC 724 Annexure Z, wherein in para 33, at P. 730, it
was held as follows.

.. the fact that one item of revenue is credited to the Consolidated Fund is not
conclusive to show that the item is a Tax."

® Furthermore, if the impugned levy is actually used for a general purpose i.e.
other than the specific purpose for which this levy has been imposed, it is
firstly a fraud on the people and the Constitution, and secondly it does not
change the nature and character of the levy for the purpose of its validity.

® Therefore, it is now a settled proposition of law that whatever is statutorily
expressed is relevant for the purpose of determining the nature of the levy and
just because by way of tactics the proceeds of the levy would find their way
into General Revenue or the Federal Consolidated Fund, will not be relevant
and shall not alter the nature and character of the levy. In this case a levy thus
is not a tax and cannot be brought about through a Money Bill.

® According to learned counsel for the petitioners, it is settled legal position that a
charging provision has to be construed strictly in accordance with the plain
language used in the statute itself and therefore, nothing can be deduced from
the language of provision of Section 4B of the Income Tax Ordinance, 2001 to
bring it within the definition of a tax, as it is a distinct levy for a special
purpose i.e. Rehabilitation of Temporarily Displaced Persons, which is subject
of a social welfare, therefore, could not be introduced through money bill.
Reliance in this regard is made in the case of Collector of Customs v. Haji
Mehmood Essa Co. (2017 SCMR 884) and Chairman, Federal Board of
Revenue v. Al-Technique Corporation of Pakistan Ltd. (PLD 2017 SC 99).

® The provisions in all previous Income Tax legislations and the Indian Income
Tax Act (Tab 9) introduced the charge of super tax with the words "In addition
to the income tax charged for any year, there shall be charged...". The
provisions therefore did not impose a new and separate tax called the "super
tax", but simply a levy over and above the charge of income tax which could
be referred to as 'super tax".

® Section 4B of 2001 Ordinance is, however, different. It starts with "A super tax
shall be imposed...". The legislature could have simply copied the language of
the previous legislation but chose not to. The intent of the legislature was,
therefore, to introduce a new and entirely separate levy. A levy which is not
simply over and above the income tax, but a new and distinct charge.

® Social welfare was part of the Concurrent Legislative List (CLL) at Entry 25.
However, the CLL was abolished through the 18 the amendment to the
Constitution and the authority to legislate and exercise executive authority
(and also to impose fee) in respect of the same has devolved and vests solely in
the Provincial Legislatures. The fact that the subject of social welfare falls in
the exclusive domain of the Provincial legislature has been confirmed by the
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SHC in Shafiquddin v. Federation of Pakistan (2018 CLC 1088) (SHC/DB),
Tab 7, P. 15.

® In the fiscal statutes there can only be one charging section. Reliance is placed
on Human Rights Case No. 14392 of 2013: in the matter of 2014 SCMR 220
("Human Rights Judgment), Tab 21, P. 254S. The charging section in the 2001
Ordinance is Section 4, which sets out the levy of income tax. Through the
Finance Act, 2015, however, the Federal Government has introduced another
charging section in the 2001 Ordinance i.e. Section 4B. The provision imposes
a charge of "super tax.". The SCP has held that there can only be one charging
section in a fiscal statute. Section 4B is, therefore, liable to struck down
because there can only be one charging section in the 2001 Ordinance which is
section 4 of the Ordinance.

6. Conversely, Messrs Dr. Shahnawaz Memon and Ameer Bukhsh Metlo

Advocates, learned counsel for the respondents have also furnished the written
synopsis of arguments along with gist of case laws relied upon by the learned counsel
for the respondents in support of their submissions, which contention can be
summarized in the following terms:-

The petitioners have challenged the constitutionality of super tax on the following

grounds:-

A. Super Tax has a special purpose which is characteristic of fee or cess. Therefore,
it is not a tax and cannot be levied through money bill in view of judgment in
case of Workers' Welfare Funds, M/O Human Resources Development,
Islamabad v. East Pakistan Chrome Tannery (Pvt.) Ltd. (Workers' Welfare
Fund Case) Reported in PLD 2017 SC 28.

B. Supper Tax does not go into Federal Consolidated Fund to be used for general
expenditure of the state. Therefore, super tax is not a tax.

C. Super Tax is not a common burden as it has not been imposed across the board
but has been levied on specific class of person. Therefore, it is discriminatory.

D. Super Tax amounts to double taxation on same income which has already
suffered Income Tax. As such the taxpayer cannot be subjected to double
taxation by way of super tax.

E. There cannot be two charging sections in one statute. Therefore, section 4B is
ultra vires the section 4 of Income Tax Ordinance. Reliance is made on Igbal
Zafer Jhagra's case reported in 2014 PTD 243.

A Super Tax has a special purpose which is characteristic of fee or cess. Therefore,
it is not a tax and cannot be levied through money bill:

B Supper Tax does not go into Federal Consolidated Fund to be used for general
expenditure of the state. Therefore, super tax is not a tax.

(1) Grounds A and B are interconnected and therefore, rebutted together. Primary
question is whether there can be a special tax under the framework of the
Constitution? Answer to this question is Article 260 which defines the
"taxation" includes the imposition of any tax or duty, whether general, local or
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special, and taxation shall be construed accordingly. In view of Article 260 of
the Constitution, it is submitted that the constitution itself provides that the tax
can be general, local, and special tax. As such there is no room for an argument
that there cannot be special tax. It is most respectfully submitted that the
attention of the Hon'ble Supreme Court was not invited to Article 260 of the
Constitution and there is no discussion of the Article 260 of the Constitution in
the Workers' Welfare Fund's Case, which is passed in ignorance to article 260
of the constitution. Therefore, according to decision of the Hon'ble Supreme
Court in case of Member Board of Revenue/Chief Settlement Commissioner,
Punjab, Lahore v. Abdul Majeed (PLD 2015 SC 166) such judgment does not
bind any court and does not require compliance. Reliance is also made on PLD
2009 SC 879 (Sindh High Court Bar Association v. Federation of Pakistan).

(2) Alternative argument: To determine whether super tax is a tax and it has all
ingredients of a tax and to understand overlapping concepts of fee and cess we
may refer to definition of tax. The Hon'ble Supreme Court in case of Durrani
Ceramics has held as follows:

"19. Upon examining the case-law from our own and other jurisdiction it emerges
the 'Cess' is levied for a particular purpose. It can either be 'tax' or 'fee'
depending upon the nature of the levy. Both are compulsory exaction of money
by public authorities. Whereas tax is a common burden for raising revenue and
upon collection it becomes part of public revenue of the State, 'fee' is exacted
for a specific purpose and for rendering services or providing privilege to
particular individuals or a class or a community or a specific area. However,
the benefit so accrued may not be measurable in exactitude. So long as the levy
is to the advantage of the payers, consequential benefit to the community at
large would not render the levy a 'tax"'.

The distinguishing feature of a tax is that, tax is a common burden for raising revenue
and upon collection it becomes part of public revenue of the state. Super tax is a
common burden upon a certain class of persons and upon collection it becomes part of
public revenue of the state. In case of Workers' Welfare Fund the question was
whether the levies/contribution/payments under different laws amended through
different Finance Acts were in nature of tax or not. It was held the none of the statutes
had the distinguishing features of a tax. It was found that such contributions were not
in control of the government and they were kept and managed by separate boards and
were specifically used for specific purposes as provided by the statutes. The
contributions did not become part of general revenue of the State. As such, the
contributions were not tax and the amendments relating to the contributions did fall
within the parameters of Article 73(2) of the Constitution. It is clear from reading
Workers' Welfare Fund judgment as a whole that the contributions were for specific
purposes and they were meant to be utilized for that specific purposes as mandated by
the respective statutes and they were not part of public revenue of the state because it
was kept, managed and utilized separately by separate bodies. Specific purpose cannot
be read in isolation. It has to be read holistically in view of the facts of the case and
not in isolation to check validity of any tax. Whereas the super tax is a common
burden on a certain class of persons and upon collection it becomes part of public
revenue of the State. There is no separate account for keeping super tax neither there
is any separate body to control and utilize it separately as was the case in Workers'
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Welfare Fund. Super Tax is deposited in Federal Consolidated Fund. (receipt of
deposit of super tax is annexed as A-1). It is submitted that in case of Sohail Jute
Mills Ltd. and others v. Federation of Pakistan and others reported in PLD 1991 SC
329 relevant page 337 paras. 12 and 13 the Hon'ble Supreme Court has held that it is
not possible, therefore, to relate the proposed expenditure with the levy or to make the
proposed expenditure the test for examining the validity of the levy. It is submitted
that the purposed expenditure of levy cannot be a determining factor for examining
validity of a levy. When it is put in the consolidated fund it loses its test and color and
becomes part of general fund for expenditure of the government. It is also submitted
that Hon'ble Lahore High Court in ICA No. 134758 of 2018 relevant Para 5 and 14 re.
Khan Cement Company Ltd. and another v. Federation of Pakistan and others (copy is
annexed as B) while upholding the super tax as valid tax has held that federation has
used more amount than the amount collected under section 4B for rehabilitation of
displaced persons in FATA.

1. It is further submitted the Hon'ble Supreme Court in case of Elahi Cotton Mills
Ltd. v. Federation of Pakistan (PLD 1997 SC 582 Relevant Page 681 Para 34 (Elahi
Cotton Mills case) has held that the power to levy taxes is a sina qua non for a State.
It is an attribute of sovereignty of a State. It is a mandatory requirement of a State as
it generates financial resources which are needed for running a State and for achieving
the cherished goal, namely, to establish a welfare State. In view of the matter, the
legislature enjoys plenary power to impose taxes within the framework of the
constitution. It has prima facie power to tax whom it chooses, power to exempt whom
it chooses, power to impose such conditions as to liability or as to exemption as it
chooses, so long as they do not exceed the mandate of the Constitution. It is also
apparent that the entries in the Legislative List of the Constitution are not powers of
legislation but only fields of legislative heads. The allocation of the subjects to the
lists is not by way of scientific or logical definition but by way of mere simple
enumeration of broad catalogue. A single tax may derive its sanction from one or
more entries and many taxes may emanate from single entry. It is needles to reiterate
that it is well settled proposition of law that an entry in the Legislative List must be
given a very wide and liberal interpretation. In view of above finding of the Hon'ble
Supreme Court, it is submitted that super tax is independent tax which is levied, in
addition to income tax, on income of a certain class of persons entry 47 of the 4th
Schedule of Federal Legislative List provides that federal government may levy
'Taxes on income'. This categorically empowers to impose different/multiple taxes on
income. The entry has to be given as widest as possible interpretation as held in Elahi
Cotton Mills Case. The legislature in its wisdom has chosen a certain class of persons
who shall pay super tax in addition to and over and above the income tax. The super
tax is compulsory exaction of money on a certain class of persons for pubic purposes
and upon collection it becomes part of public revenue of the State. Therefore, super
tax when read as whole, keeping in view the intention of legislature, it is clear that the
legislature intended to generate additional resources to meet additional expenses for
rehabilitation of temporarily displaced persons and mentioning purpose of tax
legislature does not become incompetent who is otherwise competent to levy a tax. It
is, therefore, submitted that super tax is intra vires the Constitution. Reliance is also
made on Fauji Foundation v. Central Board of Revenue and others reported as 1987
MLD 106 [Karachi] Relevant Paras. 12 and 13 (Flood Surcharge was specific purpose
surcharge and was uphold); Lotte Pakistan PTA Ltd. v. Federation of Pakistan and 4
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others reported as 2011 PTD 2229 [Sindh High Court] relevant paras 7&8 (Flood
Surcharge levied for rehabilitation of flood affectees was special purpose surcharge
and was uphold); Syed Nasir Ali and 33 others v. Federation of Pakistan and 3 others
reported as 2010 PTD 1924 [Karachi] relevant paras 14 and 30 (Internally Displaced
persons tax was special purpose tax and it was also uphold)

C. Super Tax is not a common burden as it has not been imposed across the board
but has been levied on specific class of person. Therefore, it is discriminatory.

2. It is stated by respondents that Article 25 of the Constitution requires the state to
treat similarly placed persons similarly. It allows reasonable classification based on
intelligible differentia which distinguishes persons or things that are grouped to gather
from those which are left out and that differentia must have rational nexus to the
object sought to be achieved by the classification. Super tax has distinguished persons
who are taxed and those who are left out based on reasonable classification and no
discrimination is made within a class. The Hon'ble Supreme Court in Elahi Cotton
Mills case at page 675 para 31(v) has held that "a State does not have to tax every
thing in order to tax something. It is allowed to pick and choose districts, objects,
persons, methods and even rates for taxation if it does so reasonably". Further, it has
held in Elahi Cotton Mills case at Para 46 " . It may be observed that reasonable
classification does not imply that every person should be taxed equally. It may be
pointed out that reasonable classification is permissible provided it is based on an
intelligible differentia which distinct persons or things that are grouped to gather from
those who have been left out and that the differentia must have rational nexus to the
object to be achieved by such classification. It may be observed that different laws
can be validly enacted for different sexes, persons in different age groups, persons
having different financial standing and that no standard of universal application to test
reasonableness of a classification can be laid down as what may be reasonable
classification in particular set of circumstances, may be unreasonable in other set of
circumstances. The requirement of reasonable classification is fulfilled if in a taxing
statute the Legislature has classified persons or properties into different categories
which are subject to different rates of taxation with reference to income or property
and such classification would not be open to attack on the ground of inequality or for
the reason that the total burden resulting from such a classification is unequal. The
question, as to whether a particular classification is valid or not, cannot be decided on
the basis of advantages and disadvantages to individual asessees which are accidental
and inevitable and are inherent in every taxing statute as it has to draw a line
somewhere and some cases necessarily may fall on other side of the line."

Division IIA of the First Schedule of the Ordinance of 2001 prescribes the rates of
super tax for different years for a banking company and persons other than banking
company, having income equal to or exceeding Rs 500 million, which itself creates a
different class based on intelligible differentia. As such question of discrimination
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does not arise. Reliance is also placed on ICA No. 134758 of 2018 re. D.G. Khan
Cement Company Ltd. and another v. Federation of Pakistan and others. Para 17.

D. Super Tax amounts to double taxation on same income which has already
suffered Income Tax. As such the taxpayer cannot be subjected to double
taxation by way of super tax.

3. It has been further stated that legislature has plenary power to impose a tax on
whom it chooses to impose and exclude to whom it chooses to exclude. The
legislature has plenary power to tax except as it is limited or restrained by
constitutional provisions it is absolute and unlimited. There is nothing, in absence of
any express or implied constitutional prohibition against double taxation, to prevent
the imposition of more than one tax on property within the jurisdiction as the power to
tax twice is as simple as power to tax once. The legislature clearly intended to impose
super tax on income in addition to income tax levied. There is no constitutional
prohibition on imposing double taxation. As such, the argument is without any merit.
Super Tax was uphold in case of Pakistan Industrial Development Corporation v.
Pakistan (PICD) reported as 1992 SCMR 891 relevant Paras 13, 14 and 15. Reliance
is also placed on ICA No. 134758 of 2018 re: D.G. Khan Cement Company Ltd. and
another v. Federation of Pakistan and others. Paras 18 and 19.

E. There cannot be two charging sections in one statute. Therefore, section 4B is
ultra vires the section 4 of Income Tax Ordinance. Reliance is made on Igbal
Zafer Jhagra case reported in 2014 PTD 243 by the petitioners.

4. According to learned counsel for respondents, Section 4 of the Ordinance of
2001 starts with the words "subject to this Ordinance .." and section 4B starts with
words "A super tax shall be imposed " It is clear that there is no conflict between the
two provisions and the contrary the make space for each other. The super tax is levied
over and above the income tax paid by a certain class of persons on income. Entry 47
of the 4th schedule to the Constitution provides for "taxes on income" and not just one
income tax on income. Moreover, super tax is a separate tax which leviable on income
of certain class of persons. As per the entry 47, there can be multiple taxes on income.
Unless there is constitutional bar on multiple taxes, bar cannot be placed on plenary
power of legislature to tax. The facts of the Igbal Zafer Jhagra case are different and
scheme of the sales tax is also different from income tax and super tax. It was
observed that the charging section was section 3(1) and there can be no two charging
sections. It is submitted that super tax is not income tax. Super tax is a tax on income
which separate and distinct from income tax and it is leviable on income of certain
class of persons so its base is income but it is not income tax. Therefore, Igbal Zafer
Jhagra case is not applicable on the facts of this case which are distinguishable.

5. It is further submitted that Hon'ble Supreme Court in case of Tandliawala Sugar
Mills Ltd. v. Federation of Pakistan reported as 2001 SCMR 1398 at Para 5 has held
that additional tax levied by section 3(1A) at the rate of 1 per cent, in addition to sales
tax levied under section 3(1) at the rate of 12.50 percent was valid. Therefore, as held
by the Hon'ble Supreme Court, unless there is a constitutional bar it cannot be said
that there cannot be two charging sections in a taxing statute. As held in PIDC case
that power to tax twice is as simple as power to tax once. Similarly, power to create
two charging sections is as simple as power to create one charging section. Taxing
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power of legislature cannot be limited unless legislative power is restrained or limited
by the Constitution.

6. While concluding their submissions, learned counsel for respondents submitted
that where more than one interpretation is possible, one which would make the law
valid and other void, the court must prefer the interpretation which favors the validity.
Reliance is placed on 2015 SCMR 1739 and on Elahi Cotton Mills Ltd. case para 31
(1, 11, 111, 1v, v, Vi, Vii, Viii, iX,). It is submitted that the Hon'ble Court may be pleased
to hold that super tax is intra vires the Constitution and dismiss the petitions. While
concluding their arguments, learned counsel for the respondents have also placed
reliance on two recent judgments of Lahore High Court in the case of D.G. Khan
Cement v. Federation of Pakistan and others (2018 PTD 287) and Peshawar High
Court in the case of Messrs Saif Holding Limited v. Federation of Pakistan and others
in W.P.No.1982P/2017, whereby, according to learned counsel for respondents, it has
been held that super tax under Section 4B of the Income Tax Ordinance, 2001,
introduced through Finance Act, 2015, is intravires to the Constitution. It has been
prayed by the learned counsel for the respondents that all the petitions and the Suits
filed to challenge the vires of Section 4B of the Income Tax Ordinance, 2001, are
devoid of any merits, the same may be dismissed accordingly, whereas, it may be
declared that Section 4B of the Income Tax Ordinance, 2001, is intravires to the
Constitution of Islamic Republic of Pakistan, 1973.

7. We have heard the learned counsel for the parties, examined the relevant
constitutional provisions and the provisions of Section 4B of the Income Tax
Ordinance, 2001, as well as the case laws relied upon by the learned counsel in this
regard. Before we may proceed to examine the vires of Section 4B of the Income Tax
Ordinance, 2001, introduced through Finance Act, 2015, along with Money Bill on the
touchstone of the constitutional provisions, and the legislative competence of the
Federal Government to impose taxes as per Federal Legislative List provided under
fourth schedule to the Constitution of Islamic Republic of Pakistan, 1973, it is
pertinent to mention that along with aforesaid Constitutional Petitions, number of
Suits filed before the learned Single Judge of this Court have also been taken for
hearing and to be decided through common judgment along with these petitions, by
consent of all the learned counsel for the parties, as vires of Section 4B of the Income
Tax Ordinance, 2001, has been challenged in all these cases, whereas, all such suits
pending before the learned Single Judge were referred to this bench pursuant to order
of the Hon'ble Chief Justice dated 03.12.2018 in terms of Rule 10 of the Sindh Chief
Court (Original Side) Rules.

8. The common ground of challenge to the vires of super tax imposed under
Section 4B of the Income Tax Ordinance, 2001, through Finance Act, 2015, along
with Money Bill, is based on the argument that super tax is not a tax as it has been
imposed for specific purpose i.e. Rehabilitation of Temporary Displaced Persons, and
the money so collected is not meant for the purpose of general revenue nor does it
create any common burden, therefore, could not be introduced through Finance Act
along with Money Bill under Article 73 of the Constitution of Islamic Republic of
Pakistan, 1973. It has been further argued that subject levy is in the nature of the
social welfare legislation covered under Entry 25 to the concurrent list to the
Constitution, however, after 18th amendment to the Constitution, it has become
Provincial subject, and the Federation cannot legislate on the subject relating to social
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welfare. The ground of discrimination has also been agitated, as according to
petitioners, while imposing super tax, only a particular class of person has been
selected for imposition and recovery of super tax, which amounts to discrimination
and unequal treatment, therefore, in violation of Article 25 of the Constitution of
Islamic of Pakistan, 1973. The ground of double taxation has also been agitated in
these cases, as according to petitioners, income of the assesse, which has already been
subjected to income tax under Section 4 of the Income Tax Ordinance, 2001, has been
subjected to double taxation while imposing the super tax on the same income,
therefore, it is a colourable legislation, which is not permissible under the law. In
addition to hereinabove objections, it has been further argued that in a taxing statute
there can be one charging Section, therefore, while introducing Section 4B of the
Income Tax Ordinance, 2001, an additional charge has been created over and above
the charge of income tax under Section 4 of the Income Tax Ordinance, 2001, which
is not permissible in law.

9. We have already dealt in detail the fundamental principles relating to legislative
competence to impose taxes, however, subject to constitutional mandate, in a recent
judgment of Divisional Bench of this Court in the case of Imran Ahmed v. Federation
of Pakistan through Ministry of Law and 3 others (2014 PTD 225), in the following
terms:-

"12. There is no cavil to the proposition that legislature has vast powers to levy and
impose tax on the income of a person pursuant to Entry No.47 of the Federal
Legislative List of the Fourth Schedule to the Constitution of Islamic Republic
of Pakistan, 1973 and to prescribe the tax rates thereon by introducing the Bill
in terms of Article 73 of the Constitution of Islamic Republic of Pakistan,
1973. However, such legislation has to undergo the test of constitutional
constraints. Similarly, the legislative competence of imposing taxes is also
subject to the scrutiny by this Court under Article 199 as well as by the
Hon'ble Supreme Court under Article 185 of the Constitution of Islamic
Republic of Pakistan, 1973, particularly, if a levy or enactment has been
challenged for being discriminatory, confiscatory or violative of the
fundamental rights as guaranteed under the Constitution.

13. The concept of absolute authority to impose tax by rulers on their subjects,
without having any representation of the people in such legislation, is no more
available under the Modern Democratic System of Governments, which are
run by the elective representative of the people under their respective
Constitutions. The unbridled powers and authority to impose tax arbitrarily,
without having any rationale or reasonableness, is now being regulated under
the Constitutional restraints, whereby, taxes are to be imposed reasonably,
without discrimination and in such a manner that those may not encroach upon
the fundamental rights of a person as guaranteed under the Constitution. The
art of taxation is regarded as the art of plucking a goose so as to gather the
largest amount of feather by causing least squealing. Adam Smith, who is
regarded as Father of Modern Economic System, in 18th Century in his book
"The Wealth of Nations" (1776), has defined following four canons of taxation
i.e. (1) equality, (ii) certainty, (iii) convenience of payment and (iv) economy in
collection. While explaining the first two cannons of taxation as referred to
hereinabove i.e. equality and certainty, the Author has propounded that the
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"subjects of every state ought to contribute towards the support of the
government, as nearly as possible, in proportion of their respective abilities;
that is, in proportion to the revenue which they respectively enjoy under the
protection of the state". In other words, the incidence of tax must fall equally
on all subjects with particular reference to their class without any
discrimination amongst them. Similarly, it has been further propounded that
"the tax which each individual is bound to pay ought to be certain, and not
arbitrary. The time of payment, the manner of payment, the quantity to be paid,
ought all to be clear and plain to the contributor, and to every other person.
The uncertainty of taxation encourages the insolence and favours the
corruption of an order of men who are naturally unpopular, even where they
are neither insolent nor corrupt. The certainty of what each individual ought to
pay is, in taxation, a matter of so great importance, that a very considerable
degree of inequality, it appears, is not so great an evil as a very small degree of
uncertainty".

10. In order to appreciate the legislative intent while imposing super tax under

Section 4B of the Income Tax Ordinance, 2001, introduced through Finance Act,
2015, along with Money Bill, we would first examine the plain language of the
provision of Section 4B, which reads as follows:-

"4B. Super tax for rehabilitation of temporarily displaced persons.-

(I) A super tax shall be imposed for rehabilitation of temporarily displaced
persons, for tax year 2015, at the rates specified in Division ITA of Part I of the
First Schedule, on income of every person specified in the said Division.

(2) For the purposes of this section, "income" shall be the sum of the following:-
(1) profit on debt, dividend, capital gains, brokerage and commission;
(i1) taxable income under section (9) of this Ordinance, if not included in clause (i);

(ii1) imputable income as defined in clause (28A) of section 2 excluding amounts
specified in clause (i); and

(iv) income computed under Fourth, Fifth, Seventh and Eighth Schedules.

(3) The super tax payable under subsection (1) shall be paid, collected and
deposited on the date and in the manner as specified in subsection (1) of
section 137 and all provisions of Chapter X of the Ordinance shall apply.

(4) Where the super tax is not paid by a person liable to pay it, the Commissioner
shall by an order in writing, determine the super tax payable, and shall serve
upon the person, a notice of demand specifying the super tax payable and
within the time specified under section 137 of the Ordinance.

(5) Where the super tax is not paid by a person liable to pay it, the Commissioner
shall recover the super tax payable under subsection (1) and the provisions of
Part IV, X, X1 and XII of Chapter X and Part I of Chapter XI of the Ordinance
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shall, so far as may be, apply to the collection of super tax as these apply to the
collection of tax under the Ordinance.

(6) The Board may, by notification in the official Gazette, make rules for carrying
out the purposes of this section.

Perusal of hereinabove provisions of law, shows that a levy, with the nomenclature of
super tax has been imposed on income of every person at the rates specified in
Division ITA of Part I of the First Schedule, however, by disclosing the purpose of
imposing such tax as well i.e. "rehabilitation for temporarily displaced persons". It has
been further observed that the super tax so imposed is in addition to charge of income
tax created under Section 4 of the Income Tax Ordinance, 2001, on every person who
has taxable income for each tax year, whereas, Section 4B also provide complete
mechanism to charge, assess, collect and recover super tax from a particular class of
person i.e. Banking Company and persons other than Banking Company having
income equal to or exceeding Rs.500 Million, the Hon'ble Supreme Court of Pakistan
in the case of Pakistan Industrial Development Corporation v. Pakistan through the
Secretary, Ministry of Finance (1992 SCMR 891) while examining the vires of super
tax charged under Section 55 of the Income Tax Act, 1922, has been pleased to hold
as under:-

"Section 55 clearly provides that super-tax will be in addition to the income-tax on
the total income of the previous year at the rate laid down for that year by the
'Central Act'. According to section 56 total income as assessed for the purposes
of income-tax shall be the total income for purposes of super- tax. Section 58
applies the provisions of Income Tax Act relating to charge, assessment,
collection and recovery of income-tax to super-tax as well. Super -tax is,
therefore, independent, separate and-quite distinct from income-tax. It is a tax
in addition to income-tax on the total income of the assessee. It is not an
income-tax levied again on the free reserve treating it to be an income. Super -
tax can be levied even without declaring or treating free reserve as an income."

11. The real test to examine the vires of any enactment, particularly, imposition,
abolition, remission, alteration or regulation of any tax through Finance Act as a
Money Bill under Article 73 of the Constitution of Islamic Republic of Pakistan,
1973, is to see as to (i) whether National Assembly has the Legislative Competence to
impose such tax in terms of Federal Legislative List provided under the Fourth
Schedule to the Constitution of Islamic Republic of Pakistan, 1973, and as to whether
(i1) such imposition does not violate the Fundamental Rights of citizens as guaranteed
under the Constitution, and also to see as to whether (iii) such imposition is not
Discriminatory and/or based on unreasonable classification. If it is established that the
impugned imposition does not suffer from above constitutional defects, and qualifies
the criteria as set out through pronouncements by Superior Courts, then Courts do not
interfere with the Sovereign Right of the Legislature mandated under the Constitution,
to impose taxes while creating common burden to generate revenue to be used for
general purpose. Careful perusal of provisions of Section 4B depicts that super tax
imposed through Section 4B is, independent, separate and distinct from the income
tax charged under Section 4 of the Income Tax Ordinance, 2001, whereas, it has been
imposed on particular classes of person i.e. Banking Company at the uniform rate of
4%, and person other than Banking Company having income equal to or exceeding
Rs.500 Million at the rate of 3% respectively. We are of the opinion that Legislature is
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competent to choose a particular class of person or persons for the purposes of
charging tax at the rates as may be specified, however, without discrimination within
the same class of persons. Similarly, in the absence of any prohibition or restriction
under Entry 47 of the Federal Legislative List to the Fourth Schedule to Constitution,
more than one tax can be imposed on the income of a person, however, in clear and
unambiguous language used by legislature in the enactment, as held by the Hon'ble
Supreme Court in the case of Pakistan Industrial Development Corporation v. Pakistan
through the Secretary, Ministry of Finance (1992 SCMR 891). While introducing
Section 4B of the Income Tax Ordinance, 2001, through Finance Act, 2015, it appears
that in addition to charge of income tax under Section 4 of the Income Tax Ordinance,
2001, additional charge of super tax has been created pursuant to Entry 47 of Federal
Legislative List to the Fourth Schedule of the Constitution of Islamic Republic of
Pakistan, 1973, whereas, an independent mechanism has been provided for the
purposes of assessment, collection and recovery of the super tax at the rates specified
under Division IIA of Part I of the First Schedule of the Income Tax Ordinance, 2001.

12. The Hon'ble Supreme Court of Pakistan in the case of Workers Welfare Fund v.
Federation of Pakistan (PLD 2017 SC 28), while examining the nature and scope of
the Workers Welfare Fund as amended through Money Bill (Finance Act) has also
provided for a litmus test to determine as to whether a levy imposed through Finance
Act along with Money Bill in terms of Article 73 of the Constitution of Islamic
Republic of Pakistan, 1973, possess the characteristic of tax or otherwise in the
following terms:-

"13. Heard. The Constitution has provided the legislative procedure for the
introduction and passing of Bills by Parliament. Generally, all Bills (pertaining
to matters in the Federal Legislative List) though they may originate in either
house, i.e. National Assembly or Senate, must be passed by both houses after
which the Bill receives the Presidential Assent. However there is an exception
provided by the Constitution. According to Article 73 of the Constitution,
Money Bills are to originate in the National Assembly and can be passed by
the Assembly whilst bypassing the Senate. What constitutes a Money Bill has
been set out in Article 73(2) of the Constitution, and Article 73(3) specifically
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sets out what shall not constitute a Money Bill. The relevant portions of Article
73 are reproduced below for ease of reference:-

73. Procedure with respect to Money Bills.---(1) Notwithstanding anything
contained in Article 70, a Money Bill shall originate in the National Assembly:

Provided
(1A)

(2) For the purposes of this Chapter, a Bill or amendment shall be, deemed to be a
Money Bill if it contains provisions dealing with all or any of the following
matters, namely:-

(a) the imposition, abolition, remission, alteration or regulation of any tax;

(b) the borrowing of money, or the giving of any guarantee, by the Federal
Government, or the amendment of the law relating to the financial obligations
of that Government;

(c) the custody of the Federal Consolidated Fund, the payment of moneys into, or
the issue of moneys from, that Fund;

(d) the imposition of a charge upon the Federal Consolidated Fund, or the abolition
or alteration of any such charge;

(e) the receipt of moneys on account of the Public Account of the Federation, the
custody or issue of such moneys;

(f) the audit of the accounts of the Federal Government or a Provincial
Government; and.

(g) any matter incidental to any of the matters specified in the preceding
paragraphs.

(3) A Bill shall not be deemed to be a Money Bill by reason only that it provides-

(a) for the imposition or alteration of any fine or other pecuniary penalty, or for the
demand or payment of a licence fee or a fee or charge for any service rendered;
or

(b) for the imposition, abolition, remission, alteration or regulation of any tax by
any local authority or body for local purposes.

.
(5.

Therefore any Bill which does not fall within the purview of Article 73(2) of the
Constitution would not constitute a Money Bill and cannot be passed under the
legislative procedure (mandate) provided by Article 73, by bypassing the
Senate, rather the regular legislative procedure under Article 70 would be
required to be followed. In the instant matters, the relevant sub-Article is (2)(a)
of Article 73, which pertains to the imposition, abolition, remission, alteration
or regulation of any tax, read with sub-Article (2)(g) which relates to any
matter incidental to any of the matters specified in sub-Articles (2)(a) to (f).
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Thus we must consider whether the levies/ contributions in question under the
various laws are in the nature of a tax: which would render the amendments
thereto through the Finance Acts valid and lawful.

14. Whether the various levies/ contributions in the instant matter constitute a tax

as opposed to a fee depends on whether they possess the characteristics of a
tax or not. The key characteristics of a 'tax' and a 'fee' have been the subject of
much debate in our jurisprudence. In the judgment reported as Government of
North-West Frontier Province through Secretary Agriculture and others v.
Rahimullah and others (1992 SCMR 750) it was held that:-

"The distinction between "tax" and "fee" lies primarily in the fact that a tax is

levied as a part of common burden while a fee is paid for a special benefit or
privilege."

This Court in the more recent judgment reported as Federation of Pakistan through

Secretary M/o Petroleum and Natural. Resources and another v. Durrani
Ceramics and others (2014 SCMR 1630), after taking into account
considerable case law from our jurisdiction and abroad, came to the following
definitive conclusion:--

19. Upon examining the case-law from our own and other jurisdictions it emerges

that the 'Cess' is levied for a particular purpose. It can either be 'tax' or 'fee'
depending upon the nature of the levy. Both are compulsory exaction of money
by public authorities. Whereas 'tax' is a common burden for raising revenue
and upon collection becomes part of public revenue of the State, 'fee' is
exacted for a specific purpose and for rendering services or providing privilege
to particular individuals or a class or a community or a specific area. However,
the benefit so accrued may not be measurable in exactitude. So long as the levy
is to the advantage of the payers, consequential benefit to the community at
large would not render the levy a 'tax'. In the light of this statement of law it is
to be examined whether the GIDC is a 'tax' or a 'fee'.

[Emphasis supplied]

There are no two opinions about the fact that a tax is basically a compulsory

exaction of monies by public authorities, to be utilized for public purposes.
However its distinguishing feature is that it imposes a common burden for
raising revenue for a general as opposed to a specific purpose; the latter being
one of the key characteristics of a fee. Now let us examine each of the subject
levies/contributions in light of the above touchstone."

The purpose of referring to the above cited judgment of the Hon'ble Supreme Court
is to examine as to whether the subject levy under challenge in all these cases i.e.
super tax introduced by inserting Section 4B of the Income Tax Ordinance, 2001
through Finance Act, 2015, in terms of Article 73 of the Constitution of Islamic
Republic of Pakistan, 1973, possess, the characteristic of a tax and if this Court
reaches to the conclusion that subject levy under Section 4B of the Income Tax
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Ordinance, 2001, is not a tax then the main ground of challenge to the vires of Section
4B of the Income Tax Ordinance, 2001, in all these cases would fail.

13. A Full Bench of this Court in the case of Shahbaz Garment (Pvt.) Ltd. and
others v. Pakistan through Secretary Ministry of Finance, Revenue Division,
Islamabad and others (2013 PTD 969) after having examined in detail the large
number of judgments of the Superior Courts has elaborately defined the term taxation,
tax, fee and the difference between two, as well as the scope of legislative competence
of the Federation to introduce and impose taxes through Finance Act along with
Money Bill under Article 73 of the Constitution of Islamic Republic of Pakistan,
1973, however, subject to constitutional mandate, in the following terms:-

"13. The word taxation and tax have been defined in Article 260(1) of the

Constitution which reads as under:-

"Article 260(1) "taxation" includes the imposition of any tax or duty, whether

general, local or special, and "tax" shall be construed accordingly."

Plain reading of the above Article shows that constitution has given widest

14.

amplitude to the word "taxation", it is an inclusive definition instead of
exhaustive in nature. Duties of all types have been included in its scope,
therefore, if levy under WWFO can be said to be a "duty" then it would fall
within the meaning and scope of word taxation as used in Article 73(2) (a). As
the word tax is required to be construed accordingly, therefore, the definition
of tax is to be given widest meanings and any levy which has attributes of a tax
may fall in its ambit irrespective of name and nomenclature or ultimate use of
the fund generated through the particular statute.

In terms of the Constitutional mandate and Federal Consolidated List, the
government can levy various taxes on items and activities to raise revenue to
finance the government operations. When one earns money one pays income
tax, when one spends money he pays sales tax, and when one owns real estate
he pays property tax. Similarly, when one buys specific products he pays
excise tax. In most of the cases the revenue collected through various taxes
goes into the government's general fund, where it can be used for whatever
proposes, the Government think is best. On the other hand, Government
impose levy on some specified services in order to cover government's specific
cost of providing those services. For instance postage stamp fee covers cost of
providing mail services, a bridge toll (fee) covers the cost of maintaining the
bridge. Fee is always levied on services rendered by government to its payer.
In other words, quid pro quo is an essential ingredient which brings a levy
within the definition of term 'fee'. A fee can be regarded as a charge or
payment for a service rendered by the government to its payer. If one wants to
utilize a service available with the Government against a charge of money then
upon its utilization whatever is required to be paid is a "fee". If the charge of
money by Government is not against a service provided by the Government,
then such levy cannot be termed as fee. Fee cannot be regarded as a general
levy or impost as it is meant for those who want to avail the benefit of the
services provided by the Government. In case of imposition of parking fee,
parks fee, tuition fee, registration fee, license fee etc., the direct beneficiary of
such payment is the person who pays it and gets reciprocated, though not in
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exact terms, the benefit out of such payment. Whereas tax is not co-related to a
particular service to be provided by the Government to the taxpayers. Tax in
fact is a compulsory exaction of money by public authority for public purposes
enforceable by law and is not a payment for services rendered.

15. From perusal of the definitions as given in the various dictionaries as referred
to herein above and the judgments of the superior Courts, it has emerged that
the legislature has vast powers under the Constitution to impose various taxes
on its subject by whatever nomenclature, however, within the Constitutional
domain. The legislative competence of the Government to raise funds though
imposition of various taxes is required to be jealously guarded instead of
making an attempt to declare a taxing statute ultra vires. Keeping in view the
mandate of State to levy taxes, and after having examined the scope, nature
and attributes of the terms tax and fee, we may now examine on the above
thresh hold, the nature and characteristics of super tax imposed under Section
4B of the Income Tax Ordinance, 2001."

"8. Similarly, in order to understand definition and the scope of term 'tax', we may
refer to various dictionaries wherein tax has been defined as follows:-

(1) Chambers 21st Century Dictionary (Revised Edition).

‘Tax' A compulsory contribution towards a country's expenses raised by the
government from people's salaries property and from the sale of goods and
services.

(i1) Black's Law Dictionary (Sixth Edition)

‘Tax' A charge by the government on the income of an individual, corporation, or
trust, as well as the value of an estate or gift. The objective in assessing the tax
is to generate revenue to be used for the needs of the public.

A pecuniary burden laid upon individual or property to support the government,
and is a payment exacted by legislative authority ... whether under the name of
toll, tribute, tal-age, gable, impost, duty, custom, excise, subsidy, aid, supply,
or other name.

(ii1) Wharton's Law Lexicon Dictionary (Fifteenth Edition)

‘Tax' A monetary charge imposed by government on persons entities or property to
yield public revenue.

A "tax" is a compulsory exaction of money by public authority for public purposes
enforceable by law and is not payment for services rendered.

"Tax" includes fee in the wider sense of the term.

Tax, includes any toll, crate, cess fee or other impost leviable or levied under the
Act.

(iv) Judicial Dictionary 13th Edition K J Aiyar

'Tax' 'A tax', according to the learned Chief Justice, 'is a compulsory exaction of
money by public authority for public purposes enforceable by law and is not
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payment 'for services rendered'. This definition brings out, the essential
characteristics of a tax as distinguished from other forms of imposition which,
in a general sense are included within it. It is said that the essence of taxation
is compulsion, that is to say, it is imposed under statutory power without the
tax-payer's consent and the payment is enforced by law.

(v) Legal Terms and Phrases 2006 Edition by M. Ilyas Khan

Tax - A pecuniary obligation imposed by the State on its subject. It is a charge

levied upon a person or a property by the Government for public purposes.

The word 'tax' has been used and it is to be taken as a tax whether of central or

provincial Government. For revenue realization the terms used and in vogue
are tax, charge, fee and duty.

A tax is a compulsory extraction or a contribution imposed by a sovereign authority

or required by the general body of the subjects or citizens.

(vi) Supreme Court on Words & Phrases by Justice M. L. Singhal

"Tax" A charge or fee, if levied for the purpose of raising revenue under the taxing

power is a "tax". Similarly, imposition of fees for the primary purpose or
"regulation and control" may be classified as fees as it is in the exercise of
"police power", but if revenue is the primary purpose and regulation is merely
incidental, then the imposition is a "tax". A tax is an enforced contribution
expected pursuant to a legislative authority for purpose of raising revenue to be
used for public or governmental purpose and not as payment for a special
privilege or service rendered by a public officer, in which case it is a "fee".
Generally speaking "taxes" are burdens of a pecuniary nature imposed for
defraying the cost of governmental functions, whereas charges are "fees"
where they are imposed upon a person to defray the cost of particular services
rendered to his account.

9. After having examined the definitions of term 'tax' and 'fee' separately, as

defined in various dictionaries as referred to hereinabove, it will be equally
beneficial to examine the distinction between two terms as defined in the
following dictionaries:-

(1) Legal Terms and Phrases 2006 Edition by M. Ilyas Khan

Tax and Fee:- Tax is compulsory exaction of money by public authority for public

purposes enforceable by law. (PLD 1977 Kar. 742, 1986 CLC 533, 1990 CLC
550, NLR 1994 Tax 114). In contrast, a fee is a sort of consideration for the
services rendered, which necessitate that there should be an element of quid
pro quo. Therefore co-relationship must exist between the fee charged and
services rendered against it, like parking fee. (PLD 1997 Kar. 604, 1990 CLC
197 and 638, 1998 SCMR 1402). It is, however, not necessary those services
mathematically are proportionate or equal with the benefit to the person
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charged or necessarily is uniform. At the same time it may not be excessively
disproportionate.

(i1) Wharton's Law Lexicon Dictionary (Fifteenth Edition)

Tax and fee:- It is true that between a tax and a fee there is no generic difference.
Both are compulsory exactions of money by public authorities; but whereas a
tax is imposed for public purposes and is not, and need not, be supported by
any consideration of service rendered in return, a fee is levied essentially for
services rendered and as such there is an element of quid pro quo between the
person who pays the fee and the public authority which imposes it.

Tax and fee: A tax is a compulsory exaction of money by a public authority for
public purposes enforceable by law and is not payment "for services rendered"
.. The second characteristic of tax is that it is an imposition made for public
purpose without reference to any special benefit to be conferred on the payer
of the tax. On the other hand A fee is generally defined to be a charge for
special service rendered to individuals by some governmental agency.

(ii1) Judicial Dictionary 13th Edition K J Aiyar

Tax and Fee:- It follows, therefore, that although a tax may be levied upon
particular classes of persons or particular kinds of property, it is imposed not to
confer any special benefit upon individual persons and the collections are all
merged in the general revenue of the state to be applied for general public
purposes. Tax is a common burden and the only return which the tax-payer
gets is participation in the common benefits of the state. Fees, on the other
hand, are payments primarily in the public interest, but for some special
service rendered or some special work done for the benefit of those from
whom the payments are demanded. Thus, in fees, there is always an element of
quid pro quo which is absent in a tax.

10. After having referred to the various definitions of the term 'tax', 'fee' and
distinction between them as defined in various dictionaries, we would now
refer to various judgments of the Hon'ble Supreme Court of Pakistan, High
Courts and judgments of Foreign Jurisdiction whereby the term 'tax', 'fee', their
scope and jurisdiction as well as distinction between them has been dealt with
judicially as follows:

(1) In the case of Collector of Customs and others v. Sheikh Spinning Mills 1999
SCMR 1402, A Full Bench of - Hon'ble Supreme Court of Pakistan vide their
common judgment in number of identical appeals while examining the validity
of levy of service charges under Section 19-B in the Customs Act, 1969 has
elaborately defined the distinction between terms 'tax' and 'fee' in the following
manner:-

"Seeee The distinction between "tax" and "fee" lies primarily in the fact that a tax is
levied as a part of common burden while a fee is paid for a special benefit or
privilege. Fees confer a special capacity although the special advantage as for
example, in the case of registration fee for documents or marriage licence is
secondary to the primary motive or regulation in the public interest. Public
interest seems to be at the basis of all impositions, but in a fee it is some
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special benefit, which the individual receives. It is the special benefit accorded
to the individual, which is the reason for payment in the case of fees. In the
case of a tax, the particular advantage if it exists at all, is an incidental result of
State action. "This distinction was elaborated" by a Division Bench of the
Dacca High Court in the case reported as Abdul Majid and another v. Province
of East Pakistan and others (PLD 1960 Dacca 502) and it was held unless the
fee is embarked or specified for rendering services to the payee, it would
amount to a tax and not a fee."

On the other hand the nature of tax is entirely different. The term "tax" was
defined by Chief Justice Lathem of the High Court of Australia in Mathews v.
Chicory Marketing Board (1960 CLR 263). The learned Chief Justice held that
tax is a compulsory exaction of money by public authority for public purposes
enforceable by law and is not payment for services rendered. A fee may be
generally defined to be a charge for a special service rendered to individuals
by some governmental agency. In Muhammad Ismail & Co.'s case (supra), it
was also observed that a fee may be compulsorily levied as well as tax, but the
distinction between them lies primarily in the fact that a tax is levied as a part
of the common burden while a fee is a payment for special benefit or privilege.
The same was followed by this Court in the case of Messrs Sohail Jute Mills
Ltd. v. Federation of Pakistan and Messrs Nishat Textile Mills Ltd. v.
Federation of Pakistan (supra)."

...... No doubt both tax and fee are compulsory exactions, but the difference
between the two lies in the fact that the tax is not correlated to a particular
service rendered but is intended to meet the expenses of the Government and a
fee is meant to compensate the Government for expenses incurred in rendering
services to the person from whom fee is collected. A tax is for the purpose and
goes to the general revenue unlike fee. This view was also followed by the
Indian Supreme Court in the case reported as The Commissioner, Hindu
Religious Endowments, Madras v. Sri Lakshmindra Thirtha Swamirar of Sri
Shirpur Mutt (AIR 1954 SC 282). "

"16. To sum up in the light of the definition and distinction between 'tax' and 'fee'

as demonstrated above, the service charge as levied by virtue of section 18-B,
inserted into the Act through Tax Adjustment Ordinance, the charge is not a
fee, because it is neither meant for benefit of payees nor its collection enables
the Government to carry out expense, for the benefit of importer. The world
has shrunk into a global village. With the advancement of information and
media technology, the determination of prices is an easy task, and the quality
of goods to be exported or imported can be checked through the machinery
provided by the Customs Act."

(i1) In the case of Pakistan Burmah Sheel Ltd. v. Federation of Pakistan 1998 PTD

1804, it has been held as under:-

"21. The expression "Money Bill" has been defined by clause (2) of Article 73 of

the Constitution and paragraph (a) thereof indicates that a Bill dealing with the
imposition, abolition, remission, alteration or regulation of any tax" would fall
within the purview of the said definition. Paragraph (g) in the said clause
further indicates that any matter incidental to above or any other paragraph of
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the said clause (not reproduced herein for the sake of brevity) would fall
within the purview of the said definition. Article 73(1) of the Constitution
which relates to the procedure with respect to money bills indicates that a
money bill shall originate in the National Assembly and after it has been
passed by the Assembly, it is to be presented to the President for his assent
without the same being transmitted to the Senate. It may be pointed out that
although Article 73 of the Constitution provides for a different procedure in
respect of Money Bills but when the Bill has been passed by the National
Assembly and it receives assent by the President, it will have effect like an Act
of Parliament. The fact that the Money Bill was not transmitted to Senate, in
no case places it at a lower pedestal when compared to any other Act passed by
the Parliament."

(iii) In the case of Pakistan Flour Mills Association v. Government of Sindh 2003
SCMR 162, the Hon'ble Supreme Court has held as follows:-

"Admittedly if the pith and substance of the said Act is to be examined in view of
the definition of "fee" and "tax" as defined by this Court in Collector of
Customs and others v. Sheikh Spinning Mills (1999 SCMR 1402), the said
imposition would be fees and not tax considering special services to be
rendered by the respondents and the fact that collection of said fees being not
appropriated by the Government for general revenue purposes but for the
better regulation of the purchase and sale of agricultural produce and the
establishment of markets and for proper admiration thereof within the
province."

(iv) In the case of Messrs Mutual Funds Association of Pakistan (MUFAB) v.
Federation of Pakistan 2010 PLC 306, a Division Bench of this Court, while
examining the validity of amendments through Finance Act, 2006 and 2008 in
the Workers' Welfare Fund Ordinance, 1971 has decided the controversy in the
following manner;

"26. Reading of the above provisions indicates that firstly (i) imposition under the
Workers' Welfare Fund Ordinance, 1971 is in the nature of a tax and not in the
nature of fee because it is not a charge for service rendered or to be rendered
and 1s certainly a compulsory exaction of money by public authority for public
purposes enforceable by law and is not payment for services rendered,
Muhammad Ismail and Co. v. Chief Cotton Inspector, PLD 1966 SC 388.

(i1) An entry in a Legislative List cannot be construed narrowly or in a pedantic
manner but is to be given a liberal construction. It should be, as far as possible
or permissible, interpreted in a manner so as to save the legislation rather than
in a narrow manner so as to reduce as far as possible power of Parliament to
legislate.

(ii1) The only basis for determination of liability of an industrial establishment for
payment of Workers' Welfare Fund is total income of the establishment. Under
Entry 47 of the Part-1 of the Federal Legislative List, taxes on income (other
than agricultural income) is a federal subject.

(iv) It cannot be held that the Legislature can impose a tax on income only and
only through the Income Tax Ordinance. If the Legislature through any other
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piece of law authorizes as compulsory exaction for public purpose without
making rendering of his service a condition for a levy, such a levy, by
whatever name called, would be a tax on income. "

27. Therefore, in our opinion the amendment incorporated in the Workers' Welfare
Fund Ordinance, 1971 by the Finance Act, 2008 is also a financial amendment
as it imposes a sort of tax on income of establishments including the petitioner.
Admittedly the taxes on income, other than agricultural income, is within the
legislative competence of the Parliament under Item 47 of Part-I of the Federal
Legislatives List contained in the Fourth Schedule. Therefore its adoption on a
money bill is not ultra-vices of the Constitution."

12. The purpose of referring to the definitions of 'tax' and 'fee' and their distinction
as defined in various dictionaries and the judgments of the Superior Courts is to
comprehend and define the concept and scope of 'tax' and 'fee' and also to examine the
legislative competence to introduce amendments in various levies under the
Constitution through Money Bill (Finance Act). From perusal of the above referred
definitions and the case law following conclusion can be drawn:

(1) That in view of wide variety of diverse economic criteria, which are to be
considered for the formulation of a fiscal policy, Legislature enjoys a wide
latitude in the matter of selection of persons, subject-matter, events etc. for
taxation. But with all this latitude certain irreducible desiderata of equality
shall govern classification for differential treatment in taxation law as well.

(i1) That Courts while interpreting laws relating to economic activities view the
same with greater latitude than the laws relating to civil rights such as freedom
of speech, religion etc., keeping in view the complexity of economic problems
which do not admit of solution through any doctrinaire or strait jacket formula
as pointed out by Holmes, J. in one of his judgments.

(ii1) That Frankfurter J., in Morey v. Doud (1957) U.S. 457 has remarked that "in
the utilities, tax and economic regulation cases, there are good reasons for
judicial self-restraint if not judicial deference to the legislative judgment".

(iv) That while interpreting Constitutional provisions Court should keep in mind,
social setting of the country, growing requirements of the society/nation,
burning problems of the day and the complex issues facing the people, which
the Legislature in its wisdom through legislation seeks to solve. The judicial
approach should be dynamic rather than static, pragmatic and not pedantic and
elastic rather than rigid.

(v) That the law should be saved rather than be destroyed and the Court must lean
in favour of upholding the constitutionality of a legislation keeping in view
that the rule of Constitutional interpretation is that there is a presumption in
favour of the constitutionality of the legislative enactments unless ex facie it is
violative of Constitutional provision.

(vi) That what is not "income under the Income Tax Act can be made "income" by
Finance Act. An exemption granted by the Income Tax Act can be withdrawn
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by the Finance Act or the efficacy of that exemption may be reduced by the
imposition of a new charge, of course, subject to Constitutional limitations.

(vii) That the taxing power is unlimited as long as it does not amount to
confiscation and that the Legislature does not have the power to tax to the
point of confiscation.

(viii) That income-tax is a tax on a person in relation to his income. It is a tax
imposed upon a person (natural or juristic) in relation to his income.

(ix) That there is a clear distinction between the subject-matter of a tax and the
standard by which the amount of tax is measured keeping in view the practical
difficulties, which are encountered by the Revenue to locate the persons and to
collect the tax due in certain trades, if the Legislature in its wisdom thought
that it would facilitate the collection of tax due from specified traders on a
presumptive basis, the same is not violative of the Fundamental Right relating
to equality.

(x) Tax is compulsory exaction of money by public authority for public purposes
enforceable by law. In contrast, a fee is a sort of consideration for the services
rendered, which necessitate that there should be an element of quid pro quo.
Therefore co-relationship must exist between the fee charged and services
rendered against it, like parking fee. It is, however, not necessary those
services mathematically are proportionate or equal with the benefit to the
person charged. At the same time it may not be excessively disproportionate.

(x1) Tax is imposed for public purposes and is not, and need not, be supported by
any consideration of service rendered in return, a fee is levied essentially for
services rendered and as such there is an element of quid pro quo between the
person who pays the fee and the public authority which imposes it.

(xi1) The second characteristic of tax is that it is an imposition made for public
purpose without reference to any special benefit to be conferred on the payer
of the tax. On the other hand A fee is generally defined to be a charge for
special service rendered to individuals by some governmental agency.

(xiii) Tax is a common burden and the only return which the tax-payer gets is
participation in the common benefits of the state. Fees, on the other hand, are
payments primarily in the public interest, but for some special service rendered
or some special work done for the benefit of those from whom the payments
are demanded. Thus, in fees, there is always an element of quid pro quo which
is absent in a tax.

(xiv) The distinction between "tax" and "fee" lies primarily in the fact that a tax is
levied as a part of common burden while a fee is paid for a special benefit or
privilege.

(xv) No doubt both tax and fee are compulsory exactions, but the difference
between the two lies in the fact that the tax is not correlated to a particular
service rendered but is intended to meet the expenses of the Government and a
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fee is meant to compensate the Government for expenses incurred in rendering
services to the person from whom fee is collected.

(xvi) The expression "Money Bill" has been defined by clause (2) of Article 73 of
the Constitution and paragraph (a) thereof indicates that a Bill dealing with the
imposition, abolition, remission, alteration or regulation of any tax" would fall
within the purview of the said definition.

14. While applying the ratio of the afore-cited judgments and from perusal of
comparative analysis of two terms i.e. tax and fee, we are of the opinion that the
subject levy i.e. Super Tax imposed through Finance Act, 2015 along with Money Bill
under Article 73(2) (a) of the Constitution of Islamic Republic of Pakistan, 1973 does
not possess the characteristics of fee as there is no element of quid pro quo, nor the
amount of Super Tax is charged as consideration for rendering any services to its
payer in any manner. Fee cannot be regarded as a general levy imposed, as it is meant
for those who avail the services provided by the Government. In case of imposition of
parking fee, parks fee, tuition fee, registration fee, license fee etc., the direct
beneficiary of such payment is the person, who pays the fee and gets reciprocated,
though may not be in exact terms of such payment. Accordingly, we have no
hesitation to hold that Super Tax imposed under Section 4B of the Income Tax
Ordinance, 2001 through Finance Act, 2015 is not a fee.

15. In the light of ratio of the afore-cited judgments and the detailed discussion
relating to constitutional and legislative competence of Federation to impose taxes
through Finance Act under Article 73 of the Constitution, we may now examine the
nature and scope of Super Tax imposed under Section 4B of the Income Tax
Ordinance, 2001 to decide as to whether the subject levy possess the characteristics of
tax or otherwise. It is now well settled that tax can primarily be defined as
compulsory exaction of money by the public authority, for the public purposes
enforceable by law. However, its distinguishing feature from fee or other levies is that
it creates common burden upon every person for raising revenue to be utilized for the
general purposes, and need not, be supported by any consideration of services
rendered in return. Generally speaking, taxes are burden of pecuniary nature, imposed
to meet the cost of government functions and to meet the National expenditures and
cost of development works. The amount of tax, so collected, goes in the Federal
Consolidated Funds to be utilized for general purposes, and not for any specific
purpose, however, as per policy decisions and priorities, if any, set by the Government
as per constitutional mandate. It is a settled legal position that in a taxing statute, the
charging provision is the most relevant provision to determine the scope and intent of
enactment, as there is no scope of any intendment or to draw inferences, while
interpreting the charging provisions of taxing statute. Perusal of Section 4B of the
Income Tax Ordinance, 2001, reflects, that while introducing Section 4B of the
Income Tax Ordinance, 2001, a levy in the name of Super Tax has been imposed on
income of every person specified in Division IIA of Part I of the First Schedule to the
Income Tax Ordinance, 2001, e.g. (i) Banking Company, (ii) Person, other than a
banking Company, having income equal to or Exceeding Rs.500 million, at the rate of
4% and 3% respectively. It further reflect that a separate charge of super tax, in
addition to income tax charged under Section 4 of the Income Tax Ordinance, 2001,
has been created, whereas, entire distinct mechanism for assessment, collection and
recovery of super tax has also been provided within the newly inserted section. Prima
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facie, it appears that the charge of Super Tax is different and distinct from the charge
of income tax created under Section 4 of the Income Tax Ordinance, 2001. However,
both income tax and Super Tax are imposed on the income (i) of every person, who
has taxable income for the purposes of Section 4 of the Income Tax Ordinance, 2001
and (ii) every person specified in Division IIA of the Part I of the First Schedule to the
Income Tax Ordinance, 2001 e.g. banking companies and persons other than banking
companies having income equally to or exceeding to Rs.500 Million (Five Hundred
Million) under Section 4B of the Income Tax Ordinance, 2001. Hon'ble Supreme
Court of Pakistan in the case of Pakistan Industrial Development Corporation v.
Pakistan (PICD) reported as 1992 SCMR 891, while examining the vires of super tax
imposed under Section 55 of the Income Tax Act, 1922, was pleased to hold that
Super Tax is therefore, independent, separate and quite distinct from income tax. It is
a tax in addition to income tax on the total income of the assessee. It is not an income
tax levied again on the free reserves treating it to be an income. Entry 47 of the IV
Schedule of the Constitution of Islamic Republic of Pakistan, 1973 authorizes the
Federation to impose taxes on income other than the agricultural income, whereas, the
procedure to imposition, abolition, remission, alteration or regulation of tax has been
provided under Article 73(2)(a) of the Constitution of Islamic Republic of Pakistan,
1973, through Money Bill. There seems no embargo or restriction on the Legislative
Competence of the Federation to impose more than one taxes on the income of a
person, provided such imposition possess the characteristics of a tax on income as per
Entry 47 of the IV Schedule of the Constitution, and would also satisfy the test of not
being violative of fundamental rights of a citizen and/or discriminatory in nature. The
submissions of the learned counsel for the petitioners to the effect that Super Tax
amounts to double taxation as it is being charged on the same income of an assessee,
which has already been subjected to charge to income tax under Section 4 of the
Income Tax Ordinance, 2001 is, therefore, of no substance as we are of the opinion
that Super Tax imposed through Section 4B of the Income Tax, 2001 is distinct and
separate from the income tax charged under Section 4 of the Income Tax Ordinance,
2001, whereas, it has been imposed through clear and unambiguous language as a
separate charge, therefore, does not violate the constitutional mandate, even if it
amounts to taxing the same income of a person already subjected to income tax.
Reliance in this regard can be made in the afore-cited judgment of the Hon'ble
Supreme Court of Pakistan in the case of Pakistan Industrial Development
Corporation v. Pakistan (PICD) reported as 1992 SCMR 891.

16. Similarly, the submissions of the learned counsel for the petitioners to the
effect that subject levy is discriminatory in nature as it has been imposed only upon
particular class of person i.e. (i) Banking Companies, without reference to amount of
income and (ii) Person, other than a banking Company having income equal to or
exceeding to Rs.500 Million (Rupees Five Hundred Million) is also misconceived, for
the reason that legislature is competent to determine the reasonable classification for
the purposes of imposition of a tax, however, while ensuring that such classification is
not discriminatory amongst the same class of persons. While imposing Super Tax
under Section 4B of the Income Tax Ordinance, 2001, it appears that uniform rate of
tax upon the same class of person i.e. (i) Banking Companies @ 4% and (ii) Person,
other than a banking Company having income equal to or exceeding to Rs.500 Million
(Rupees Five Hundred Million) @ 3%has been imposed without any discrimination
within the same class. Nothing has been produced on record to show as to how the
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above classification is un-reasonable or creates any discrimination amongst the
aforesaid class within itself nor it has been argued that impugned super tax is
confiscatory in nature. Reliance in this regard can be placed in the case of [.A.
Sharwani and others v. Government of Pakistan and others reported as 1991 SCMR
1041, Anoud Power Generation Limited and others v. Federation of Pakistan and
others reported as PLD 2001 SC 340 and M.

17. Accordingly, the above petitions and the suits, challenging the vires of Section
4B of the Income Tax Ordinance, 2001 through Finance Act, 2015 are disposed of in
the following terms along with listed applications:-

(a) The Super Tax imposed under Section 4B of the Income Tax Ordinance, 2001
through Finance Act 2015 along with Money Bill possess the characteristics of
a tax, for being a compulsory exaction of money by public authority for the
purposes of general revenue, whereas, the amount to tax so charged goes to
Federal Consolidated Fund, therefore, has been rightly introduced under
Article 73(2)(a) of the Constitution of the Islamic Republic of Pakistan, 1973,
hence intra-vires to the Constitution;

(b) The Super Tax imposed under Section 4B of the Income Tax Ordinance 2001,
through Finance Act, 2015, along with Money Bill is an additional tax on
income covered under Entry 47 of the IV Schedule to the Constitution "taxes
on income", and does not amount to double taxation, therefore, falls within the
legislative competence of the National Assembly to impose, abolish, remit,
alter or regulate a tax, through Finance Act along with Money Bill under
Article 73(2)(a) of the Constitution of the Islamic Republic of Pakistan, 1973,
hence intra-vires to the Constitution;

(c) The Super Tax imposed under Section 4B of the Income Tax Ordinance, 2001
through Finance Act, 2001 along with Money Bill is not violative of the Article
25 of the Constitution of the Islamic Republic of Pakistan, 1973 as it is neither
discriminatory nor creates any unreasonable classification amongst the same
class of person upon whom its charge has been created, while applying the
common burden through uniform rate of tax upon Banking Companies@ 4%
of the income, and person other than Banking Company, having income equal
to or exceeding Rs.500 Million @ 3% of the income.

(d) The Super Tax imposed under Section 4B of the Income Tax Ordinance, 2001
through Finance Act, 2015 along with Money Bill, is not a fee as there is no
element of quid pro quo, nor the amount of Super Tax is charged as
consideration for rendering any services to its payer in manner.

18. Before parting with the judgment, while considering it to be our duty as a
Constitutional Court, we may observe that in Modern Democratic Political System,
imposition of taxes, particularly, in countries having written Constitution, must
qualify the test of Legislative Competence and adherence to Constitutional mandate at
the one hand, and shall also meet the criteria of well-established century's old Canons
of Taxation as profounded by Adam Smith, who is regarded as father of a Modern
Economic System i.e. (i) equality (ii) certainty (iii) convenience of payment and (iv)
economy in collection, instead of using imposition of taxes as a tool of extracting
money from citizen just to meet government expenses as an ad hoc measure for some
specific purposes, as opposed to general purposes. It is regretted to observe that
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imposition of taxes in our country is considered merely as source to collect money,
and not as a tool to regulate and to make the National Economy documented, in such a
manner that largest number of persons being benefitted from the National economy
shall contribute by paying taxes in equal proportion to meet the expenditure of the
Government and for the development of the economic growth of the country on
regular basis. It is equally regretted to observe that instead of making efforts for
broadening the tax base and bringing the most affluent persons of the society into tax
net, a small number of existing taxpayers, mostly the salaried persons, are being
burdened with additional amount as taxes on income as in the instant case, sales tax
and Customs Duty, Excise Duty etc. without realizing that it may "exhaust the ability
to pay of an existing taxpayer at the one hand" and would allow a huge segment of the
economy to flourish disproportionately, without making any payment of taxes or to
contribute their due share towards growth of National Economy.

KMZ/H-13/Sindh Order accordingly.
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